BEFORE THE NATIONAL ANTI-PROFITEERING AUTHORITY
UNDER

THE CENTRAL GOODS & SERVICES TAX ACT, 2017

Case No. 40/2020

Date of Institution 18.12.2018

Date of Order 14 07.2018
In the matter of;

1. Sh. 8. Ganapathy Subramanian, 171, 8" Street, Annai
Satya Magar, Arumbakkam, Chennai- 800108,

2. Director General of Anti-Profiteeting, Central Board of
Indirect Taxes & Customs, 2nd Fioor, Bhai Vir Singh

Sahitya Sadan, Bhai Vir Singh Marg, Gole Market, New

Delhi-110001.

Applicants

Versus

Mis Mahindra Lifespace Developers Ltd., Administrative

Block, Mahindra Woerld City, Chengalpet Taluk, Distt,

Kancheepuram, Tamil Nadu-803002.
e

Respefident
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Quorum:-

1. Dr. B. N. Sharma, Chairman
2. Sh. J. C. Chauhan, Technical Member

3. Sh. Amand Shah, Technical Member

Present.-

1. Mone for the Applicants.
2. Sh. Manoj M. Kasture, General Manager, Sh. Akhilesh Thakur,
Employee, Sh. S. S. Gupta, Chartered Accountant and Sh,

Archit Agarwal, Chartered Accountant for the Respondent.

ORDER

1. In the present case the first investigation Report dated
05.11.2018 was received from the Applicant No. 2 ie the
Director General of Anti-Profiteering (DGAP) after detailed
investigation under Rule 129 (6) of the Central Goods & Service
Tax (CGST) Rules, 2017. The brief facts of the case were that an
application before the Standing Committee on Anti-profiteering
under Rule 128 (1) of the CGST Rules, 2017, was filed by the
Applicant No. 1 alleging profiteering by the Respondent in
respect of purchase of a flat in the Respondent’s “Avadi” Project
at Chennal. He had also alleged that the Respondent had not

passed on the benefit of Input Tax Credit (ITC) to him. Th

S
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aforesaid application was considered by the Standing Committes
on Anti-profiteering, in its meeting held on 25052018 the
minutes of which were received by the DGAP on 08 06.2018,
whereby it was decided to forward the same to the DGAP to
conduct a detailed investigation in the matter under Rule 129 (1)
of the above Rules. The DGAP in his Report had stated that the
Respondent did not co-operate with the Investigation and tried to
delay the investigation intentionally. The DGAP had also stated
that the Respondent had not submitted the complete information
required for the investigation. The DGAP had further stated that
claim of the Respondent that the benefit of GST Input Tax Credit
was already factored in the construction cost was not
substantiated as the Respondent had recently communicated
this Information to the Applicant vide e-mail dated 01.06.2018.
The DGAP had also observed that turmover of the Respondent
during the period from July, 2017 to August, 2018 did not
reconcile with the GST Returns filed by him and hence, the
project details submitted by the Respondent could not be relied
upon. It was also noticed by the DGAP that the Respendent had
benefitted from the additional input tax credit to the extent of
7.57% of the taxable turnover. The DGAP had calculated the
amount of profiteering in this case as Rs. 2,04,65 828/-,

2. This Authority, after perusal of the above Report of the DGAP.
had decided to accord hearing to the concerned parties. During
the hearing held on 13.12.18 this Authority had asked the

Respondent to submit details of the project under investigation
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and his other projects along with the Anti-Profiteering compliance
and the details of the Completion Certificates (CC). The
Respondent had submitted only the details of the project under
investigation and no details of his other projecis were supplied.
Next hearing was held on 07.01.2019 when this Authority had
again asked the Respondent to submit the current status and
details of all the projects constructed by the Respondent to the
DGAP. The Respondent had submitted the details of the project
under investigation vide letter dated 25.01.2019 but did not
submit the details of other projects. The Respondent also refused
to accept the calculation of the ratios of CENVAT/ITC to the
turnovers made by the DGAP in his Report dated 05.11.2018
and submitted new figures of ITC and turnovers for the pre and

post GST pericds as per the following table:-

Particular Pre-G51 Post-G5T | Difference

|' a cmvmﬂﬁ:l 43,54,904 2,47,49,762 -

T Turmover | 8.80,21,261| 48,44,94,239 - R _‘
Ratio | 4.95% 5.11% ‘_ 0.16%

3. The Respondent had claimed that the net additional ITC benefit was
0.16% which was guite different from the benefit of 7.57% as per the
investigation Report of the DGAP. It was evident from the above
claims of the Respondent that there were serious differences in the

calculations of the above ratios made by the Respondent and

DGAP which required re-investigation.
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4. The DGAP in his Report as well as in his subsequent letters had also
stated that the Respondent had not submitted complete infarmation
which was required for investigation. It showed that the Investigation
Report submitted by DGAP was not based on accurate information
and was not complete,

2. This Authority after carefully examining the DGAP's Report, the
submissions of the Respondent and all other documents placed on

record had observed that -

(i} The DGAP's Investigation Report could not be considered as it
was based on incomplete information.

(i) There was huge difference between the penefit of additional
ITC calculated by the DGAP and the Respondent which was
required to be re-investigated.

(i) The Respondent was reluctant in providing complete
information to the investigation agency as well as to this
Authority during the hearings which was required to be

obtained from him and Report submitted accordingly.

B. Therefare, this Authority vide its order dated 27.02 2019 had directed
the DGAF under Rule 133 (4) of the above Rules to re-investigate the
matter and submit a comprehensive investigation Report. The
Respondent was also directed to co-operate with the investigating
agency and submit complete information to the DGAP. This Authority
had also directed the DGAP to investigate other projects of the

Respondent and verify their profiteering compliance. g
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% The DGAP in compliance to the order dated 27.02.2019 has
submitted the present investigation Report dated 18.12.2019 in which
he has stated that in order to collect evidence necessary to reconcile
the difference in the ratios of Input Tax Credit to the taxable turnovers
calculated by him in the Report dated 05 11.2018 and to examine the
submissions made by the Respondent made before this Authority in
respect of the project «avadi’. a letter was issued to the Respondent
an 09.04.20189. calling upon him to submit the information/ documents
required to re-investigate the matter. The DGAP has also stated that
vide e-mail dated 15.11.2019 the Applicant No. 1 was given an
opportunity to inspect the non-confidential documents/reply furnished
by the Respondent on 19.11.2019 or 20.1 1.2013, which the Applicant
did not avail of

8. The DGAF has further stated that the period covered by the current
investigation was from 01.07.2017 to 31.10.2018.

9. The DGAP has also submitted that the Respondent had replied to the
above letter vide his various letters/e-mails but did not furnizh the
complete and relevant documents required for investigation in spite of
specific direction by this Authority. Hence, Summons under Section
70 of the CGEST Act. 2017 read with Rule 132 of the above Rules,
were issued on 19.11.2019 to Sh. Manoj Kasture, General Manager
of the Respondent asking him to appear at the DGAP’s office on
2511.2019 and produce the relevant documents. However, the
Respandent neither appeared nor furnished the complete information.
In response to the Summons dated 19.11.2019, the Respondent vide

"-.""'-HII
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10.

11

his e-mail dated 23.11.2019 had submitted partial documents and
sought one week's time to submit the remaining documents,

The DGAP has further submitted that as all the documents were not
received, another Summons dated 25.11.2019 were issued to Sh,
Manoj Kasture, General Manager asking him to appear at the DGAP's
office on 29.11.2019 and produce the relevant documents. |n
response to the above summons. the Respondent appeared on
29.11.2019 and submitted the documents vide his e-mails dated
29.11.2019 & 30.11.2019,

The DGAP has also intimated that in response to the DGAP's letter
dated 09.042019 and further reminders vide lettersfe-
mails/summons, the Respondent had submitted his replies vide
letters/e-mails  dated 22.04.2019, 16.10.2018, 24.10.2019,
30.10.2018, 09.11.2019. 13.11.2019, 23.11,.2018, 29.11.2019 and
30.11.2019. The submissions of the Respondent have been summed

up by the DGAP as follows:-

a. That the Respondent had received Completion Certificate for
Block D & F of the above project on 25.02.2019 and had reversed
ITC of Rs. 2393212/ towards unsold units which must be
reduced from the post-GST credit computation.

b. That in case there was any profiteering amount determined under
Section 171 of the CGST Act, 2017 then the said amount should
pertain to the customers who had booked units in the pre-GST
regime and not for those customers who had booked flats post

30.06,2017.

s
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& That the Respondent had passed benefit of incremental ITC of Rs.
7 75191/~ under Section 171 to the flat buyers of Block D & F
This included incremental ITC benefit of Rs. 4,557/- to the
Applicant No. 1 by Credit Note.

d That he had not availed any ITC of Service Tax or VAT in the pre-
GST regime with respect fo Block D & F Further for the period
from 01.07.2017 to 24.01.2018, he had discharged GST @ 12%
or the value of demand after one third deduction on account of
land and the flat buyers had paid the same. For the penod post
55 01.2018 till possession of the flat, the flat buyers had bom GST

@ 8% on value of demand letter after one third deduction for land.

12 The DGAP has further intimated that apart from the above, during the
personal hearing held before this Authority, the Respondent had also

submitted the following: -

a. Proportion of booking —Block F: - That the demand for recovery of

the amount from the customers could be raised only on the
premises which had been sold. No demand could be raised on the
premises which were not sold. Accordingly, the tax was not paid,
and the value of taxable Service was not disclosed in the Returns.
Therefore, the proportion of use of credit would always depend
upon the fact of proportionate guantum of sale of premises. In
order to make proper comparison in Table-D, the credit to the

extent of unsold area must be reduced from the post-GST period.
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b. Recovery of maintenance charges: - That after completion of any

building, it was required to be maintained by the builder for a
period of two years and then it was handed over to the society.
The Phase-1 of the project was completed in the year 2016 and
the building was maintained by the Respondent till 2018. For the
purpose of maintenance, the Respondent had appointed various
suppliers and one of them was “M/s Cushman and Wakefield"
which was a facilty management company. The suppliers had
maintained the building from year 2016 to 2018 for which they had
charged fee plus applicable tax. Some portion of the tax charged
by them had been availed as credit during the Service Tax period
and balance in the GST period. The corresponding income of
such expenses had bean baoked only in the Service Tax regime.
At the time of possession, he had collected advance maintenance
charges for two years which formed part of the taxable turnover
appearing in the Returns. The credit of service had been taken in
the post-GST period but the corresponding taxable income for the
same had been taken in the pre-GST period. Therefore, for the
purpose of proper comparison and computation, the turnover &
credit pertaining to such maintenance charges must be reduced.

c. Transactions pertaining to Block C & G: - That during the period
from July, 2017 to August, 2018, the value of credit and turnover
was not much impacted from the transactions of Block C and
Block G. The sales for Block C were started from November, 2018

and the construction work of the said Block began from

November, 2018. Similarly, sales of Block G were started fro
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May, 2018 and the construction work of the said Block began from
September, 2018. The Applicant No. 1 had booked flat in Block F.
Bleck D and Block F were sold and constructed simultaneously
Accordingly, for the purpose of computation of profiteering
amount. the credit and turnover details pertaining to Block D and
Block F should only be considered and therefore, from the total
credit and turnover figures upto December, 2018 as declared in
the GST returns, the details pertaining to Block C & Clock G

should be excluded.

d The balance demand to be raised for the Block—-F should be

considered for_the profiteering purpose:- That under the

construction industry, the credit might accumulate in a particular
period but the tax liability with respect to the same might arise in a
different period. The construction activity went on gradually which
resulted into accrual of CENVAT Credit. However, demand
notices for the same were raised as per milestones mentioned In
the agreement. Unless the milestone was achieved, the builder
could not raise demand notice to the customer. However,
CENVAT Credit would still accrue to the builder. In the present
case, as on December, 2018, the construction work of Block F
was about to complete and the Respondent was about to receive
the CC for the said block. Thus. it had been estimated by the him
that there would be very minimal ITC on account of administration
and information techrnology expenses to be received for the said

Block. Therefore, for proper computation of the benefit, the

N

LRl
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pending turnover to be raised for the flats sold as on December,
2018, must had been added to the post-GST turnover,
. Increase in credit on account of increas in cost of construction i

GST period- That the entire basis of computing profiteering

amount was to find out the percentage of input credit increase in
the post-GST period The DGAP had \gnored the fact that the cost
of construction had increased drastically during the post-GST
period owing to which the credit amount had also increased
whereas the sale prices did not Increase in the same ratio. Such
Increase in credit owing to inflation did not reflect in the increased
benefit as specified under Section 171 of CGST Act, 2017. The
increased ITC was not on account of GST but on account of
Increased cost of construction as one of the major contributors.
The average increase in construction cost was about 21%.
Correspondingly, the sale prices during the pre and post GST
periods had increased by only 1.75%. The average selling price of
the units during the pre-GST regime was Rs. 3,329 per sq. ft
whereas during the post GST regime, the average selling price of
the units was Rs. 3,387 per sg. ft. Hence, there was an increase
of only Rs. 58/- (1.75%) per gq. ft. Therefore, the net input tax
availed by the company, as reflected in Table-D of the DGAP's
Report, should be reduced by 19.25% (for post-GST period) to
make the figures of pre and post GST comparable.

. On the basis of above submissions, the Respondent had
submitted that the Table-'D" should have been re-constructed as

g
per the Table-A below:- 1
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Table-A (Amount in Rs.)

[Sr. | | Total Pre - | Total Post - |
i Particulars . GST | GsT
1 | CENVAT of Service Tax paid 1o Input Senvices (A} 5,204 083 | - |
2 | Input Tax credit of VAT paid on Purchase of Inputs (B} . - ' % .
T Total CENVAT/Inpul Tax Credit Available (c] = (A+B) | 5,204,083 . |
4 Input Tax credil of GST Availed (E) - ! 48,080 744 |
Total Credit as per DGAP Report 5,204,083 45 950 744
Factual adjustrments
W b) Reduction of credd to the axtent booking done in the (£ 196,004)
| period after August, 2018 —F Black (21.50%) ~ Reply para
1 II _ |
' Raversal of Credil avaied for maintenance- Reply para2 | (849 175) (1.285453) |
) Gredit of Block C & G - Reply para 3 (12.023,372) |
; g) Estimated cradit of Block F - Reply para 4 365,000 |
I a) Reduction of credit to he extent increase in costof | " (6,091063) '
eonsiruction when compared to pre-GST regime — Reply :
|| pare 30
“Total Credit as per company (A) 4,354,004 24,740,762
T8 | Tolal Taxable Tumaover as per DGAF report 133,120,362 | 474552628
| Factual adjustmenis I
| a) Reversal of tumnover pertaining o maintenance- Reply | (45,108,101} i
, para 2 .
c) Turnaver of Biock C & G Reply para 3 (21 568,649)
d) Balanca demand to be raised for F Block - Reply para | 31,511,259 |
: | II
Total Taxable Turnover as per company (B) 88,021,261 | 484494238 i
- |
B | Revised Input / Output Ratio (A/B} _ 4.95% 5 11%

13, Vide the aforementioned letters and e-mails, the Respondent had also

submitted the following documents/infermation:-

a  Copies of GSTR-1 Returns for the period from July, 2017 to

March, 2019.

b, Copies of GSTR-3B Returns for the period from July, 2017 to
October, 2019. Sl
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¢ Copies of VAT & ST-3 Returns for the period from April, 2016
to June, 2017,

d  Copy of Project Report submitted to RERA for Tower D along
with all periodic progress reports.

€. Copy of Project Report submitted to RERA for Tower F along
with all periodic progress reports,

¥, Copy of Completion Certificate for Block-F & D dated
25.022019 issued by Chennai Metropalitan Development
Authority,

8. Copy of Electronic Credit Ledger for the period from
01.07.2017 to 31.10.2019.

h.  CENVAT Credit/input Tax Credit ledgers for the period from
April, 2016 to March. 2019,

I Details of Input Credit Raversal for pest CC sales.

J. Copies of Credit Notes issued by Contractor for differential tax
charged from the Respondent

k. List of home buyers in the project “Avadi Project Bock-F & D"

along with customer wise details of benefit passed on.

14. The DGAP has also reported that he has carefully considered all the
documents placed on record to reconcile the difference in the ratios of
Input Tax Credit to the taxable turnovers calculated by him in the
Report dated 05.11.2018 and by the Respondent in his submissions
filed before this Authority in respect of the project “Avadi'.

15. The DGAP has further reported that the Respondent had received the

CC in respect of Block F & D and therefore the Respondent h

ot
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furnished absolute figures of (TG availed during the post-GST period
and the amount of demands raised during the post-GST period or the
balance amount to be demanded.

 The DGAP has also contended that before enquiring into the
allegation of profiteering, it was important to examine Section 171 of
CGST Act, 2017 which governed the anti-profiteering provisions
under the GST. Section 171 (1) reads as "Any reduction in rate of tax
on any supply of goods or services or the benefit of ITC shall be
passed on to the recipient by way of commensurate reduction in
prices.” Thus, the legal requirement was abundantly clear that in the
event of benefit of ITC or reduction in the rate of tax, there must be a
commensurate reduction in the prices of the goods or services. Such
reduction could only be in money terms, so that the final price payable
by a consumer got reduced. This was the legally prescribed
mechanism for passing on the benefit of ITC or reduction in the rate
of tax to the consumers under the GST regime. Mareover, it was also
clear that the said Section 171 simply did not provide a supplier of
goods or services any other means of passing on the benefit of ITC or
reduction in the rate of tax to the consumers. Thus, the legal position
was unambiguous and could be summed up as follows -

a. That a supplier of goods or services must pass on the benefit of
ITC or reduction in rate of tax to the recipients by commensurate
reduction in prices.

b. That the law did not offer a supplier of goods and services any
flexibility to suc moto decide on any other modality to pass on the

benefit of ITC or reduction in rate of tax to the recipients .
58
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17.

Lr g

Therefore, in terms of Section 171 of the CGST Act, 2017, the claim
of increase in cost on account of various factors could not be

considered and could also not be set off against the benefit of Input

tax credit.

The DGAP has further contended that the claim of the Respondent
that the credit to the extent of unsold area must be reduced from the
post-GST period could not be accepted. In this regard, the DGAP has
made reference to para 5 of Schedule-ll of the CGST Act, 2017
(Activities or Transactions which shall be treated neither as a supply
of goods nor a supply of services) which reads as “Sale of land and,
subject to clause (b) of paragraph 5 of Schedule Il sale of building”,
Further, clause (b) of Paragraph 5 of Schedule I of the CGST Act,
2017 reads as “(b) construction of a complex, building, civil structure
or a part thereof, including a complex or building intended for sale to a
buyer, wholly or partly, except where the entire consideration had
been received after issuarce of completion cerificate, where
required, by the competent authority or after his first occupation,
whichever was earlier”. Thus, the ITC pertaining to the residential
units which were under construction but not sold was provisional ITC
which might be required to be reversed by the Respondent, if such
units remained unsold at the time of issue of the completion
certificate, in terms of Section 17 (2) & Section 17 (3) of the CGST

Act, 2017, which read as under -

Section 17 (2) "Where the goods or services or both was used by the

registered person partly for effecting taxable supplies including ze
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rated supplies under this Act or under the Integrated Goods and
Services Tax Act and partly for effecting exempted supplies under the
said Acts. the amount of credit shall be restricted to so much of the

input tax as was attributable to the said taxable supplies including

zero- rated supplies’

Saction 17 (3) “The value of exempted supply under sub-section (2]
shall be such as might be prescribed and shall include supphes on
which the recipient was liable to pay tax on feverse charge basis,
transactions in securities, sale of land and, subject to clause (b) of

paragraph 5 of Schedule ||, sale of building".

The DGAP has stated that in the present case the Respondent had
received the CC for Block D & F on 25.02.2019 and he had reversed
ITC of Rs. 23.93.212/- towards unsold units. Therefore, the ITC
availed post-GST period (after reversal) pertained to the sold area
only.

18 The DGAP has also claimed that the Respondent had also contended
that he had received the CC of Block D & F on 25.02.2019, therefore,
for the proper computation of the benefit, the pending turnover to be
raised for the flats sold prior to receiving of CC must had been added
to the post-GST turnover, The DGAP has stated that this contention of
the Respondent held good as the |TC availed (after reversal for unsold
area) pertained to the units sold before the CC was received. Further,
the demand which had already been raised post-GST and which was
to be raised for the sold units was also known to the Responde
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Therefore, for the purpose of computation of ratio of ITC to taxable
turnover during post-GST period, the demand pending to be raised had
also been considered,

19. The DGAP, on the basis of revised information and documents
submitted by the Respondent, has submitted that prior to 01.07.201 T
.e. before the GST was introduced, the Respondent had nat availed
any credit of Service Tax paid on input services. Further, no credit was
available in respect of Central Excise Duty and VAT paid on the inputs.
However, post-GST, the Respondent could avail ITC of GST paid on
all the inputs and the input services including the sub-contracts., From
the information submitted by the Respondent for the period from April,
2016 to October, 2019, the details of the ITC availed by him, his
turnover from the impugned project "Avadi®, the ratios of ITC to
turnovers, during the pre-GST (April, 2018 to June, 2017) and the post-
GST (July, 2017 to October. 2018) periods, have been furnished by the

DGAP as per Table-'B' given below:-

5, Ganapathy Vs, M/s Mahindra Lifestyle Developers Ltd

Table-'B’ (Amount in Rs.)
I Teted Balance Base "‘E::.“:;"
price to ba
8 002018 | Csdason | Pookings Tetal
Particulars b | made during | p
r 30.06.2017 | ONSINT L o ner | (PostGST)
| Pre.GST) bl to
| mers | 25023018 _
)] (2 : T e (5) (6)= (4)+(5)
1 | CENVAT of Service Tax Paid on Input Sarvices used (A) M ==
E: Input Tax Credit of VAT Pald on Purchase of Inputs (B) =)
2 | Input Tax Credit of G5T Available Loy L | 305.?1.-52_2
4 ;??DITG of GST reversed for Unsold Units an recening of - 23,93 212
...... I | -
g | Less: [TC of GST reversed on account of Credil Notes ' - 15 80 282
| received from Conlracions (E Lo o
K- l Met CENVAT/inpul Tax Gma'l}ﬁfﬂllal:lm;ﬂ = [A+B] or [C-D-E] | - : | 265,88 34¢
| | Tumover for Residential Flats as per Home Buyars List for 140,40,126 | 54586218 | 180272812 | 19,83
Black F (G - . | B iiakmeas
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Tirmover for Riesidantial Fiats as per Home Buyers LSt [ 940710 | 208,85.204 | 1211,70,756 | 1418 55 06

8 | Block D (H)
g | Total Turnover fer Reswdentisl Flms. for Block F & O {l}= {G+H] 1EE.EU.$3E 152.51.422 I 3014.43.358 | 4766 54 7S
10 | Total Saleavle Area of Block F &0 {in SQF) (J) 1.87,212 ‘ '
i1 E;Elgas;uﬁ“?raﬂ resevant 1o turnover as per Home Buyers List 27729 | |
12 | Relevant ITC [(Li= (FITKN(JI] .- | 265,98 34
Ratio of ITC Pest-GST [(M}=(J}{1] 0.00% | T 1.08%

20. The DGAP has contended from the Table-'B" supra that the ITC as a
percentage of the turnover that was available to the Respondent
during the pre-GST period (Apnl, 2016 to June, 2017) was 0.00% and
during the post-GST period (July, 2017 to October, 2019), it was
7.06% which clearly confirmed that post-GST, the Respondent had
benefited from additional ITC to the tune of 7.08% [7.08% (-} 0.00%]
of the turnover. Accordingly. the profiteering had been examined by
comparing the applicable tax rate and ITC available in the pre-GST
period (April, 2016 to June, 2017) when Service Tax @ 6% and VAT
@ 2% was payable with the post-GST period (July, 2017 to October,
2019) when the effective GST rate was 12% (GST @ 18% along with
1/3rd abatement for land valug) on construction service imposed vide
Natification No. 11/2017-Central Tax (Rate) dated 28.06.2017
Accordingly. on the basis of the figures contained in Table-'B’ above,
the comparative figures of ratios of ITC avaled/available to the
turnovers in the pre-GST and post-GST periods as well as the
turnover, the recalibrated base price and the excess realization
(profiteering) during the post-GST period, has been tabulated by the

DGAP as is given in Table-'C’ below:-

\_‘-'ﬂ'
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Table- *C’ (Amount in Rs,)

| 8.
e Particulars | Post- GST
1 | Period B ] A After 01.07.2017
2| Output GST Rate (%) _ B 12.00%
5 | Ratio of CENVAT credit! ITC 1o Total Tumaver o s B
,aspﬁtahia-’ﬂ'ahuwl;%_} ;
| b=7.
4 | Increase In ITC avalled post-GST (%) | = TR 7.08%
- 0.00%
5| Analysie of inc pad |
BEF amaount to be collected'raised as on
30.06.2017 from Customers made bookings in

g | Pre-GST period E ' 752 51 422

BSP Ami (Agreement Valus) 1o be '
Collected/reised from Customers made
| bockings during 01.07 2017 fo 25.02.2049

| (befora _ S ,
| 7 | mesivingCC) F 301443388
& | Totai Tumover Post-GST QrEeF 37 66,94 790
Base price raisad during 01,07 2017 to
¥ | 24012018 H 148,55, 07
10 | Base price fo be raised post 24.01.2018 i [=G-H . 3JE,18,38,21%
GST @ 12% over Base Price (during e .
' | 01072017 1w 24.01.2018) i e e |
12| GST @ 8% over Base Price (post 24.01.2018) K={1"B%:) 2.80,47, 108
13 | Total GET Le=J+K 3,07,29,822
14_| Total Damand M=G+L 40,74,24,612
N=(H)"{(1-D)
Recalibrated Base Price (during 01.07.2017 10 | or
5 25012078 T Szgamol 1.3507,188
(H =
| 16 | BeT @12% D=N*12% 16,56,857
' | A P= I"(1-D) ar e
| 17 | Recalibrated Bass Frica {post 24.01.2018) 02 84% of | 33,52,82,908
18 | GST @8% 0= P*8% 2,69,03,440
18 | Commensurate Demand Price A= M+ O+P+Q 37.80,60,434
Excess Collection of Demand or Profiteering
_EU | Amount 5= M-R 2.87.64,178

21. The DGAPF has also stated from the Table-C' above that the
additional ITC of 7.08% of the turnover should have resulted in the
commensurate reduction in the base prices as well as cum-tax prices
of the flats. Therefore, in terms of Section 171 of the CGST Act, 2017,

the benefit of such additional |TC was required to be passed on by

the Respondent to the respective recipients.
22. The DGAP has further stated from the amount of additional ben

iINnput tax credit on the basis of the aforesaid CENVAT/(input tax credit
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availability pre and post-GST and the details of the amount to be
collected by the Respondent from the Applicant No. 1 and other home
buyers as on 30th June 2017 and the new bookings made post
01.07.2017 till CC was received that the amount of benefit of ITC that
had not been passed on by the Respondent to the recipients or in
other words, the profiteered amount came to Rs. 2,87 64 178/- which
included GST @ 12% on the base profiteered amount of Rs
1048 832/- and GST @ 8% on the base profiteered amount of Rs.
2 55.45,821/- The home buyers and unit no. wise break-up of this
amount has been given in Annexure-14 of the DGAP’s Report. This
amount was inclusive of Rs. 1,71,830/- (including GST on the base
profiteered amount of Rs. 1,58 515/-) which was the benefit of ITC
required to be passed on to the Applicant No. 1, mentioned al Senal
No. 31 of the above mentionad Annexure-14.

23 On the basis of the details of the outward supplies of the construction
service submitted by the Respondent, it was intimated by the DGAF
that the said service had been supplied by the Respondent in the
State of Tamil Nadu only.

24  On the basis of Table- ‘A' and 'B' above, the recanciliation of ratios of
ITC to the taxable turmovers calculated by the DGAP in his Report
and the Respondents submissions dated 25.01.2019 has been

fumished by the DGAP as given in the Table- ‘D' below:-
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Table- "D’

(Amount in Rs,)

464454239 37 65,84, 700

i Post-GST Period ‘
| AR per AS per ]
5r. Particulars Respond DEAPg
Na. orts'a Table-'C' A
| Tabile-'A’ above
- = above i Ui
1. | Ingut Tax credit of GST Availed (A) | 4BRB0T44 | 3,0571.822 | ITC penaining I Bieck F & 0 iofes anly.,
Less Reduction of credil to the sdenl Bocking dans e
2 | mithe perod fier Auguat, 2018 —F Block (21.50%) | s1se084 | pimazip | Crodt reversal periaining to Unsold Arsa
| Linsold Ares) (B) on receiving CC.
3. | Less: Reversal of Greall evaded for maintenance (C) | 1285453 : for Meintenance: hes.  sinady |
{ . Brcides ) el
4. | Less: Credit of Block G & G (D) 1,20,23.372 ITG of C & G had already been sxcluded
B . . Aciual Credit avaled il O 2018 for
5. | Add Eslimated credit of Slock F (E) 3,66.000 Bipck- F & D had besn considered,
, Therafore, no estimated Crodil addad,
Less: Reduction of credit to the extent increass in f:uu:i:: ::m"m.., w_rm' : :it::: nfml_r"'ﬂ' ‘
B. | coslof consiruciion when eomparesd o pre-GET 60,519,063
ned congitersd as detaded in
regime (F)
| para- 15 ghava
" y Less: Rewersal of Credit on acoount of Credil Notes ) 15 p02gz | TG reversed on account of Craan Nates
gven by Contraclors {G) L gven by Contraciors 1o be reduced. |
| Net ITC of GBT Avalled [H)= [A-E-C- . 1
| pupesg) 24T 49,762 | 2,85,96.348 J
b
| B | Total Taxatde Tumover (H) | 47 4E52,825 | 37,00,54 790 | Tumover pataining fo Biock- F & D
| T8 | Lons: Turmover A Bock CEG T 37580545 : Tumover of C & G had aksady besn
: ‘muaﬁ‘ 0 be raised had already been
I ik | Add: Befance demand fo be rised for F Biock () 31811258 R
| 12. | Total Taxable Tumover (K= [H+) =

Ratla of TC tn Taxabio Turnover [Lj=
(MiK]

511%

T.0EY

23,

On the basis of above reconciliation the DCAP has stated that the

difference in his calculation of additional benefit of ITC of 7.068% and

the calculation of the Respondent of 0.18% [5.11% - 4.95%] as per

Table- ‘A’ supra, was mainly on account of following three reasons:-

a. 4.95% was claimed to have been pertaining to the pre-GST

period.
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b. 1.26% on account of setting off of increase in cost with benefit of

ITC.

c. 0.69% (approx.) on account of Units sold after August 2018 but

before receiving OC.

26 The DGAP has further stated that the Respondent had submitted that

he had passed on benefit of Rs. 7,71,830/- to the home buyers of

Block D & F. The Respondent had submitted sample copies of Credit

Notes vide his submissions dated 22 11.2019 vide which he had

passed on the benefit of ITC and the same were verified by the DGAF

and found to be comrect. A summary of category- wise ITC benefit

required to be passed on and the benefit already passed on, was

furnished by the DGAP as in given in Table-E below:-

Table-'E’ (Amount in Rs.)
| Amount Benefit to | |Excessi | =
| B Category of - At ipedito b bo passed !mm“““: slh a :if
. B raigcdrto be o | [w]
[ e of ) [ i an by tha - | Remark
M, Customers (im 8g, ralsad Post o a5 P Banafit
nits Respondent
) GST Annex-14 (profiteering)
A B ¢ | D E F G | HeFG [
s Furihar Banaht |
|| mpplicant mossry | 1 | &7 2245250 | 171830 4 557 LRI | neataiin o g At
15
' o Furiher Benefit o be
z R 133 | Th. 250 232503680 . 7701, 883 | 4 TE 442 1,72, 6,24 passed on E;EE._FEF Arnnas-
| 1
| than Applicant [ . [ nils sald BLE
3 - 3 | 19185 | 55424559 Wsias- oot
EE—— [ i —— Cartifizales
4 1 514 - Unsoid Unit
Fun i
5 | Buyers other &7 38580 1418,55920 | 1,08,40 666 281831 | 1,0548834 m‘;:,!.‘i*ff,";fﬁ‘ﬁ;‘;,_
than Applicand | | ' 16
| il sodd i
3 el I [y e | e s
i Total Jaa | 1.37.212 | 448088531 @ 2,87,84,178 T.71.830 | 2,79,92,348 C— -

27. From the Table 'E' supra, the DGAP has submitted that the

e

nefit

already passed on by the Respondent to the recipients was less than
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what he ought to have passed on in case of 206 residential flats
including the Applicant No. 1 (Sr. 1, 2 & 5 of above Table) by an
amount of Rs. 279,92 348/-.

The DGAP has also submitted that the benefit of additional ITC to the
tune of 7.08% of the amount collected by the Respondent from the
Applicant No. 1 and the other home buyers and the new bookings
made post 01.07.2017 till receiving of the CC, haz accrued to the
Respondent and the same was required to be passed on to the
Applicant No. 1 and other recipients. Therefore, the provisions of
Section 171 of the CGST Act, 2017 have been contravened by the
Respondent inasmuch as the additional benefit of ITC @ 7.06% of
the amount collected by the Respondent fram the Applicant No. 1 and
other home buyers and the new bookings made post 01.07.2017 till
CC was received has not been passed on to the Applicant No. 1 and
the other recipients. On this account, the Respondent has realized an
additional amount to the tune of Rs. 1,687.273/- from the Applicant No.
1 as mentioned at Sr, No. 1 of Table- ‘E'. Further, the Respondent
has also realized an additional amount of Rs. 2,78,25,075/- as
mentioned at Sr. No. 2 & 5 of Table- ‘E', from 205 other recipients
who were not Applicants in the present proceedings. These recipients
were identifiable as per the documents provided by the Respondent,
giving the names and addresses along with Unit Nos, allotted to such
recipients. Therefore, this additional amount of Rs. 2,78.25.075/- was
required to be returned to such eligible recipients. The DGAP has
also argued that in view of the aforementioned findings, it appeared

that Section 171(1) of the CGST Act 2017 requiring that “any,
e
%
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29,

30,

raduction in rate of tax on any supply of goods or services or the
penefit of input tax credit shall be passed onto the recipient by way of
commensurate reduction in prices”, has been contravened by the
Respondent in the present case.

The above Report was considered by this Authority in its meeting held
an 19.12.2019 and it was decided that the Applicants and the
Respondent be asked to appear before this Authority on 09.01.2020
The Respondent was issued notice on 20.12.2019 to explain why the
above Report of the DGAP should not be accepted and his liability for
violating the provisions of Section 171 of the CGST Act, 2017 should
not be fixed. During the course of the hearings no one appeared for
the Applicants and the Respondent was represented by Sh. Manaj M,
Kasture. General Manager, Sh. Akhilesh Thakur Employee, 5h. 3. 5
Gupta and Sh. Archit Agarwal, Chartered Accountants, The
Respondent has filed written submissions dated 28.01.2020 and
27 02 2020. The issues raised by the Respondent have been
mentioned in the subsegquent paras.

The Respondent has submitted that the construction activity for Block
D & F had commenced in the GST regime (i.e. in Sept 2017). All the
activities related to construction of the project had been undertaken in
the GST regime only. Since the project had commenced only under
the GST regime, hence, the project could not be subject to the anti-
profiteering proceedings at all. Further, he had also sent an e-mail
dated 01.06.2018 to the Applicant No. 1 intimating that the project
had been launched by the Respondent after the GST Act had been

passed by the Parliament and therefore, the sale value which was
1
v
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agreed upon by the above Applicant had taken in to account the
benefits arising due to implementation of GST and no further benefits
were to be passed on to the Applicant No. 1 on account of GST. i
was also submitted that in the 8" Meeting of the GST Council held on
16.01.2017 it was decided that the GST would be rolled out from
01.07.2017 and the model GST law was also made available in the
public domain. The model law already had the provision for availment
of ITC by the Respondent which was not earlier available to him and
also the provision of anti-profiteering. Further, the CGST Act was
passed by the Parliament in March, 2017 and the builders were gi{r&n
sufficient time to ensure implementation of the GST law. Therefore,
the Respondent had envisaged that he was supposed to pass on the
additional berefit arising to him due to GST and hence, the
agreement price was accordingly reduced to factor in the benefit
arising due to GST. It was futther submitted that the entire
construction activity was undertaken in the GST regime and therefore,
the impugned complaint was not sustainable at all and must be set
aside

The Respondent has also stated that in the present Report, the
DGAP has computed pre-GST benefit as 0% and post-GST benefit as
7.06%. Accordingly, it had been concluded that the entire credit
earned by the Respondent during the GST period was to be passed
on under Section 171 of the GST Act If the said Report was
accepted, it would mean that the Respondent was nat entifled to the
input tax credit benefit at all under the pre-GST regime. However, the

Respondent has claimed that he was fully entitled to CENVAT credi

™
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of input service as per the CENVAT Credit Rules, 2004. Thus, it was
submitted that the method applied by DGAP was giving absurd
results and such methodaclogy could not be adopted for computing
profiteered amount under Section 171,

The Respondent has further stated that the total profiteered amount
as calculated by DGAP was Rs 2.87 crores (inclusive of tax) which
included Rs. 1,71.830/- (inclusive of tax) to be passed on to the
Applicant No. 1. The Respondent has referred to Table-'A' of the old
DGAP Report dated 05112018, wherein the DGAP had made
calculation of tax which would have been collected from the
complainant in case GST had not been introduced vis-a-vis the actual
tax collected from the complainant. The Respondent has reproduced

the Table as is given below:-

| Davalopment | |
STE GST @
Particulars BSP & other Total
VAT 12%
Chargas
Agreement Value (A) | 20,564,850 | 2.31,175 | 1,657,279 - [ 24.53,308
Paid In Pre-GST era | BN _ :
4,49,050 - 21,256 - | 4,70,306
(B)
Balance to be paid i
| 1E,15,800 2,31,175 | 1,36,023 - | 19,82,998
| post-GST (€ = A-B)
Demanded by the ) -
16,15,800 2,31,175 . | 2,22,858 | 20,60,833
Moticea (D) |
"Excess Demand by the Noticee (D - C) BG,835 |

The Respondent has submitted that he had collected Rs. 86,835/- as
tax from the above Applicant which itself showed that there was gross
error in the calculation made by the DGAFP. The extra tax collected
from the Applicant No. 1 was Rs. 86,835/- but benefit as per DGAP
was Rs 171830/ which was to be passed on to the above

Applicant.
PP _ A g,
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33.The Respondent has alsg submitted that in case of construction
industry, each project went on for 2-3 years and cost was constantly
incurred by the builder / developer at each stage of development to
finish the project and ITC of such cost was availed by the builder /
developer. However, the revenue of the builder was eamed only
when each milestone as set out in the agreement was achieved by
the Respondent Therefore the cost incurred by the developer in a
particular period and the subsequent ITC availed on such cost need
not synchronize with the turnover of that particular period, because if
the milestone was not achieved in the particular period then demands
could not be raised and therefore, there would be no revenue far the
Respondent. The Respondent has further submitied that Since the
work of the current project had been carried out by the Respondent
only in the GST regime, entire ITC pertaining to the project had also
been availed in the GST regime and therefore, the tumover pertaining
tc the flats booked in the pre-GST regime did not reflect the actual
work done and therefore the turnover considered in the pre-GST
regime should have been considered to be the turnover of the GST
regime because the work in respect of the same had been done in the
GST regime only,

34. The Respondent has also submitted that the DGAP in Table-B of the
reinvestigation Report had calculated that the Respondent had
benefited by 7.06% of the total turnaver in the GST regime due to the
introduction of GST. It was submitted that the said calculation made

by the DGAP was incorrect for the following reasons:- dor]
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= There was an increase in ITC availed in GST regime due to
increase in the cost of construction: The Respondent has
submitted that the DGAP had ignored the fact that the cost of
construction had increased drastically during the post-GST period
owing to which the credit amount had also increased whereas the
sale prices did not increase in the same ratio. It was further
submitted that the increased Input Tax Credit was not on account
of GST but on account of increased cost of construction. It was
algo claimed that owing to increase in the construction cost, the
credit availment (numerator) had also increased. However, there
was no corresponding increase in the turnover (denominator) as
the contracts with customers were not revised owing to increase in
the cost of construction. Hence, the method of calculation adopted
in Table-D was incorrect and could not be accepted The
Respondent has further claimed that in case of Mis N. P. Foods -
2018 (9) TMI 1763 — NAA this Authority had heid that when there
was an increase in the cost of inputs then profiteering could not be
alleged if the price of goods had been increased

b Increase in ITC was also due to increase in the rate of tax
chargeable to services: The Respondent has also contended
that under the pre-GST regime, services were subject to Service
Tax at the rate of 15%. Under the GST, in most of the cases,
services were taxable at 18%. Therefore, there was an increase of
3% (18% — 15%) in the |TC available to the Respondent. This
increase of 3% was not due to any additional benefit that the

Respondent was getting due to the advent of GST but it was due
3

bl

Case No. 40/2020 Page 2B of 76
8. Ganapathy Vs, M /s Mahindra Lifestyle Developers Ltd.



to increase in the rate of tax applicable to services which was
more than what was applicable under pre-GST regime. Therefore,
the Respondent had not benefitted from this increase in credit due
to Increase in the rate of Service Tax Hence, in order to arrive at
the comrect profiteering figures, the credit figures must be revised
for the services availed by the Respondent during the peried from
July, 2017 till August, 2018. The said calculation has been
submitted by the Respondent as is given in the Table below:-

Period: July - 2017 to October - 2019

| SnNo, | ' Particular j Amount
l‘ ) Taxable Value of Input Services [pure. | i 50.31,500 ]
Service contracts)
2 | ITC availed on ihés?ﬁwitﬂs 1135":;.}_. B 907,542
3 Service Tax if leviable — 15% C=A"*15% 7.58,740
4 | Additional input taxcredit | b=(B-C) | 1523

It was further contended that this amount of Rs. 1,52.802/- was not an
additional benefit which has accrued to the Respondent due to advent
of GST but this credit was available to the Respondent even under
the pre-GST regime. Thus. the same must be reduced from the post-
GST period calculation in Table-C of the DGAP's report. The
Respondent has further computed the impact of his above contention

as I1s given in the Table below:-

Particulars | Total Post GST
Total Credit As per DGAF = e | 2,6598,318 |
Factual adjustments !
_a:l Increase in vredit due to increase in rate of tax nﬁ;i-ll_l:me on services 11,52,802) |
- Reply paragraph 5.2

b increase in ITC due to increase in cost of Lenstruction n::LEI-EE% of (82,22 065
balance ITC) - Reply paragraph 5.1

Balance Credit I A 2,12,22,551
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He further submitted that in view of the above, the final amount of

profiteering should be calculated as is given in the Table below -

Particulars Pre-GST | GS5T
Total ITC - i | 21222551
| Tumover (as per DGAP Report) | 1,68,60,836 "17,56,94,790
| Ratio | . 5 63%

Based on the above working, the ratio has been re-calculated by the
Respondent as 5.63% (5.63% - 0%).

35. The Respondent has also pleaded that the calculation made by the
DGAP in the reinvestigation Report should have considered only
those flat buyers who had purchased flats before the introduction of
GST. It was further pleaded that in case of fiats sold after 01.07.2017,
the total sale value agreed between the Respondent and the flat
buyer was fixed afier considering the benefit ansing to the
Respondent due to advent of GST and the said benefit had already
beer considered in the final amount charged to the customer. The
Respondent has also submitted that the profiteering amount should
have been restricted to only those flats which were booked in the pre-

GST regime and the same should have been calculated as follows:-

_____ B | Mot |
Bass Price demanded from 01.07.2017 to 24.01.2018 '
| GST @ 1% L
Base Price dema nded from 25.01.. 2018 onwards 7.52.51421
(65T @ B% = 60,20,114
Total Demand (inclusive of 'axl - | &1L ?'l 535 |
ReCallbrated Base Price for demand from 01.07.2017 to 24.01.2018 | e |
[ GST Lﬁ_‘ 12% | . .
Re-Calibrated Base Price for demand from 25.01.2018 onwards £.99,38,671 |
G5T @ B% | s5ospon |
' Total Revise Demand (inclusive of Tax) 75533764 |
Profitearing Amount == - 5737770
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In view of the above, it was further submitted that the profiteering
amaount should have been restricted to Rs. 57.37 Lakhs only.

36. The Respondent has also argued that Rule 129 of CGST Rules
prescribed the methodology for conduct of investigation to be carried
out by the DGAP. In the present case, minutes of the meeting of the
Standing Committee in which reference for investigation to the DGAP
was made, had been received by the DGAP on 08.06.2018. As
mentioned in Rule 129 (6), the investigation was supposed to be
finished within & months from date of receipt of reference from the
Standing Committee. Permission had been obtained by the DGAP
from this Authority, as has been mentioned in Paragraph 8 of the
DGAF's Report dated 0511.2018, to extend the period of
investigation. This permission was availed by the DGAP to complete
the investigation by 06.11.2018, however, the investigation had finally
been concluded by the DGAP on 18.12.2019 i.e. 407 days beyond
the due date for completing the investigation. Hence. the Report of
DGAP was beyond the prescribed time limit given under rule 129 (8)
and accordingly the demand raised on the basis of said Report could
not be sustained. It was also argued that even if it was assumed
without admitting that the re-investigation under rule 133 {4) pursuant
to the Order No. 1/2019 dated 27.02.2019 of this Authority was a
fresh investigation (as per rule 133 (5) (b)), even then the DGAP must
have filed his Report within 6 morths from the date of order passed
on 26.08.2019. However, the reinvestigation Report by the DGAP had

been filed on 18.12.2019 and no evidence of any extension being

approved by this Authority had been given in the Report, Even if t
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extension was allowed. then the pericd of nine months (six months
regular period + three months extended period) had expired on
96.11.2019 whereas the Report had been furnished by the DGAF on
1812 2019. Therefore, the reinvestigation Report submitted by the
DGAP was time barred and therefore, it must be set aside.

_ The Respondent has also averred that the Report of the DGAP was
beyond the scope of this Authority's above Order. The DGAP in his
re-investigation Report dated 18 12.2019 had computed the benefit of
Rs. 2.79 Crore which had been profiteered by the Respondent,
whereas. this Authority in its Order dated 27.02.2018 had directed the
DGAP to re-investigate the matter and submit comprehensive Report
specifically on the issue of large difference in the ratio of ITC on the
total taxable turnover calculated by him as well as the Respondent
The Respondent has further averred that the directions were to
reconcile the difference between the Respondent's submissions and
DGAP's observations. however. the DGAP had gone beyond the
direction given by this Authority and had enhanced the investigation
period from August, 2018 to October, 2019, The Respondent has
relied upon the following orders of the Hon'ble Tribunal and claimed
that it had been consistently held that whenever the matter had been
remanded back to the lower authority on a limited issue, such

authority could not travel beyond the scope of such remand order -

a. M/s Seshasayee Paper & Boards Ltd. 2011-TIOL-193-CESTAT-

MAD
% 4

b. M/s Semac Ltd. 2011-TIOL-522-CESTAT-BANG
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It was also submitted that the Report furnished by the DGAF was
beyond the scope of directions issued By this Authority in its order
dated 27.02.2019 and therefore, the impugned Report needed to be

set aside.

38. The Respondent has also claimed that no mechanism had been
prescribed in Section 171 of the CGST Act and the Rules prescribed
under the said Section to calculate the ‘profiteered’ amount, It was
further claimed that the law in respect of the mechanism to be
followed te determine the ‘profitesred’ amount was unclear and
ambiguous. Therefore, it was open to the Respondent to follow a
logical and viable mechanism based on the nature of the business
and the volatile nature of the industry. It was also submitted that the
mechanism considered by the DGAP was arbitrary in nature. Section
171 referred to input tax credit under the CGST Act and there was no
provision or Section to compare the pre-GST credits without taking
into account the difference in law in the relevant pericds; difference in
the credit systems; nature of construction business and inability to
raise bills in the absence of milestones being achieved. It was further
submitted that the concept of ‘benefit of input tax credit was not
defined anywhere in the Act or Rules made thereunder.

39. The Respondent has also contended that the DGAP had computed
the total benefit to be passed on to the buyers of the flats by the
Respondent as Rs. 2.87 Crore (inclusive of tax) which included Rs.
1,71,830/- (inclusive of tax) to be passed on to the Applicant No. 1.
The Respondent has further contended that the GST amount should

not have been considered as a benefit to the Respondent, It was al
Ll
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submitted that the term ‘profiteering’ had been described in varnous

dictionaries as follows -

5 Black's Law Dictionary - Taking advantage of unusual or
exceptional circumstances to make excessive profits

% Law Lexicon - To seek or obtain excessive profits, one who is

given to making excessive profits

b

Shorter Oxford English Dictionary - Make or seek to make an
excessive profit

> Mount vs Welsh - Any conduct or practice involving the acquisition
of excessive profit

Islamic Academy of Education vs State of Karnataka -

w

Profiteering would mean taking advantage of unusual or

exceptional circumstances to make excessive profits.

It was further submitted from the above definitions that only those
amounts which had been collected and kept by the Respondent could
be termed as ‘profiteering” on the part of the Respondent. The
amount which had been paid by the Respondent to the Government
could not be considered as 'profiteering’ since the same was not
retained by the Respondent. Therefore amount of Rs. 21,69,525/-
should not form part of the profiteered amount.

40. The Respondent has also stated that the allegation by the DGAP that
he had not provided complete data as and when asked for by the
DGAP were not correct. The Respondent has submitted a list of the
chronological events as per the Table given below to support his
claim:- )
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DGAP Lether
{ emall

09,04 2019
ireceived an
15.04,19)

Particulars/Requirement of DGAR

Date of

Reply by the
Respondent

1. G5TR-1 and GSTR-38;
‘2. Electronic Credit ledger:

3. VAT and 5T retums:

4, CENVAT and ITC Aeglster;

=, Copy of Praject Report submitted
under RERA;

6. Summary of Qutward lability and

| ITC under VAT, ST and GST

22.04.2019

I
Farticulars/Submission made by

the Respondent

Annexure
of the
Report

All the decuments which were
asked wera duly submitted

16.10.2019 |
E

I_I-E,IELICIiH

List of Home Buyers for the 'Avad]
Project’

05.11.201%

30.10.2019

List of Home Buyers for the 'Avad)
Project’ was duly submitted

56and ¥

1. Copy of Completion certificate In
respect of Block D & F.

2. Details of reversal of ITC/Canvat
for unsold units in respect of Block D

| &F.

3. List of units sold post receiving of
completion certificate and GST
charges, if any.

4. List of Home buyers for Block D,
3. Block wise Bifurcetion ol Cenvat
cregit and G5T ITC credit bifurcated
block wise and for maintenancs
SEMviCEs,

6. Soft copies of submission Email
dated 22.04 2019

13.11.2019

0E:11.2019

all details from Point 1 - 4 were
duly submitted.

1.Details of reversal of ITC/Crnvat
fior unsaid units in respact of Block [
& F on receiving of OC,

., Date upto which ITC in respect of
Block O & F has been availed,

3. Block wise Bifurcation of Cenvat
credit and GST ITC credit bifurcated
black wise and for maintenance
SErvices.

4, 5oft copies of submission Email
dated 22.04.2019,

5. Account Statements of selecied
CUSEOMIErs.

42,11,2019

| All the dacuments which were
| asked were duly submitted.

10

25.11.3019

U1 Summons isswed for submission of

Data under Section 70,
Z. Bifurcation ot post-G5T tumover
in 8% and 12% demands,

3. Details of balance demands to be
ratsed on 3006, 2017

£9.11.2018

sSummaons was attended by Mr.
Manoj Kasture and all the
information was submitted and
duly explained.

11
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41.

From the above chrenology. the Respondent has further stated that
whenever the DGAP had asked for the data it was provided by the
Respondent pramptly.

The submissions of the Respondent dated 28.01.2019 were
forwarded to the DGAP for his Report. The DGAP vide his
supplementary Report dated 10.02.2020 has replied on the issues

raised by the Respondent as follows:-

a On _the claim of the Respondent that construction activity

commenced in_the GST regime, therefore, Anti-profiteering

DGAP has stated that the submissions made by the Respondent

on this issue had already been dealt in his Report dated
05.11.2018 vide para 15 and 16. The DGAP has further stated
that the Respondent had himself admitted in his submissions
dated 25.01.2019 made before this Authority that the profiteering
should be computed for Tower D and F rather than for the whale
project. Apart from the above, the Respondent had also submitted
during the course of the investigation that he had already passed
benefit of incremental ITC of Re. 7,75,191/- under Section 171 to
the flat buyers which had been duly considered in his Report
dated 18.12.2019. Had Anti-profiteering provisions not been
attracted in the present procsedings then for what reason the
Respondent had passed on such benefit to his home buyers.
Therefore, the submissions made by the Respondent were

baseless and had no merit. ‘...L."?
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b. the cl f ondent that the computation method
applied by DGAP has been giving absurd results - The DGAP
has stated that the contention of the Respondent was incorrect.
The DGAP has further elaborated that he had prepared his Report
dated 18 12.2019 on the basis of the information and documents
submitted by the Respondent himself and in accordance with the
relevant provisions of the CGST Act and Rules as discussed in

detail in his Report dated 18.12.2019.

¢. On the claim of the Respondent that benefit computed was

more than the excess demand raised on flat buyers:- The
DGAF has stated that, vide his Report dated 18.12.2019 the

amount of benefit of input tax cradit that needed to be passed on
by the Respondent to the recipients or in other words, the

profiteered amount was given as is shown in the Table below:-

|
“F;a;;ud f"?':‘ | Period from
2017 to
25.01.2018 to
Particulars 24.01.2018 31.10.2019 ol

(GST@ 12%) = (GST@8%)

2 55.45 821 2 6594653

| Base profitesrad amaount 1{1,45,533

1,25,860

Amount of GST at applicable

20,43 665 21,69.525
rata

1174602 | 2,75,80436 | 28764.179

Therefore, the total profiteered amount during the period from
01.07.2017 to 31102019 came to Rs. 2,87.64,179/- which

included GST (@12 % or 8%) of Rs. 21,69,525/- on the base

profitearad amount of Rs, 2,65,94,653/- Hence, the DGAP has
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stated that the base amount of profiteering was less than the
actual input tax credit of Rs. 2,8598348/- availed by the

Respondent.

d. On the claim of the Respondent that turnover of the company

did not synchronize with the actual work done by the
company, therefore the turnover considered in the pre-GST

regime should have been considered to be the turnover of the

GST regime:- The DGAP has stated that the above submission
made by the Respondent did not hold good as the Respondent
had discharged Service Tax liability on the amount
raisedicollected in pre-3ST regme in accordance with the
provigions of Finance Act, 1994 and no GST was discharged on
such turnover therefore, DGAP had correctly considered the
turnover in the pre-GST regime.

e. On the claim of the Respondent that increase in |TC availed in

GST regime due to increase in the cost of construction:- The

DGAP has stated that the increase in cost was a business nsk
which had already been taken care of while entering into an
agreement with the home buyers as there was no cost escalation
clause in the agreement entered into with the home buyers,

f On the claim of the Respondent that increase in ITC due to

increase in the rate of tax chargeable to services:- The DGAP

has stated that Section 171 (1) of the CGST Act, 2017, reads as
“Any reduction in rate of tax on any supply of goods or services of
the benefit of input tax credit shall be passed on to the recipient Dy

way of commensurate reduction in prices”. Therefore, in terms
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the above provisions, the input tax credit availed by the
Respondent needed to be quantified and passed on to the
recipients (the benefit of input tax credit post introduction of GST
would be available only on the amount which bore higher tax
incidence, i.e. the amount paidiraised post introduction of GST),
which had been quantified in DGAP's Report dated 18.12.2019,
Further, in the Report dated 18.12 2019. the increase in input tax
credit as a percentage of total turnover availed by the Respondent
post-GST had been quantified. The input or input service-wise
avallability or non-availability of input tax credit prior and post
implementation of GST had not been examined. Further, there
should be ne extra liabilty on the Respondent on account of
increase |n the rate in the GST as the supplier of input services
could avail input tax credit on all the purchases made by them
resulting in reduction in prices of the materials purchased by them
which they would pass on fo the Respondent. Further, Section
171 of the CGST Tax Act, 2017 obliged the suppliers to pass on
the benefit of reduction in the rate of tax or the benefit of input tax
credit availed by them to the recipients by way of commensurate
reduction in prices. Therefore, the approach and methodology
adopted by the DGAP was in consonance with the provisions of
Section 171 of the ahove Act.

9. On the claim of the Responde t only flats sold before the

introduction of GST should have been considered for passing

on the benefit under Section 171:- The DGAP has stated that

the Respondent had submitted that the total sale value for
|
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agreement entered nto between the Respondent and home
buyers had already considered the benefit arising to the
Respondent dus to the advent of GST and the said benefit had
already been considered in the final amount charged to the
customers. However, no documentary evidence was available
which could substantiate this claim of the Respondent and
therefore, the flats sold in post-GST period had also been
considered for the purposes of computation of profiteering
amaount

h. On the claim of the Respondent that reinvestigation Report of
the DGAP had been issued beyond the time limit given in

Rule 129 of CGST Rules, therefore, the same was time

barred:- The DGAP has stated that Rule 128 (8) of the Central
Goods and Services Tax Rules, 2017 reads as “Director General
of Anti-profiteening shall complete the investigation within a penod
of six months of the receipt of the reference from the Standing
Committee or within such extended period not exceeding a further
period of three months for reasons fo be recorded in writing as
may be allowed by the Authority and upon completion of the
investigation, furnish te the Authority, a report of its findings along
with the relevant records’

In the instant case. the DGAP had received the reference from the
Standing Committee on 08.06.2018 to initiate an investigation
against the Respondent and he had submitted his Report on
05.11.2018 which was well within the prescribed time frame of

06.11.2018 after obtaining due sanction of this Authority vide
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Order dated 07.09.2018, to extend the period of investigation by
two manths till 08.11.2018. Further, vide Order No. 01/2019 dated
27.02.2019, this Authority had referred the matter back to the
DGAP under Rule 133 (4) of CGST Rules, 2017. The DGAP has
stated that it was amply clear that the second reference was not
received from the Standing Committee constituted for the
purpose, thus the time frame of Rule 129 (6) was not applicable
on the impugned Report as the DGAP had not initiated any fresh
or new investigation. Rather, in order to comply with the directions
given by this Authority, the DGAP had examined the concerns
raised by the Respondent and submitted his Report to this
Authority. Though there was a time frame for investigation and
submission of Report in case of a reference received from the
Standing Committee (which was duly adhered to in the initial
investigation). there was no such fime line for the examination of
claims as per the directions of this Authority and for the first time.
vide Rule 133 (5) of the CGST Rules. 2017 introduced wef
28.06.2019 it had been stated that “any nvestigation or enguiry
carried out on the direction of the NAA shall be deemed to be a
new investigation ar enquiry and all the provisions of rule 129 shall
mutatis mutandis apply lo such investigation or enguiry.” Since
Rule 133 (5) of the Central Goods and Services Tax Rules, 2017
was introduced with prospective effect from 28 06 2019, it had no
bearing on the existing investigation or ciaims. Therefore, there

was no limitation on the impugned Report and it was well within

1.""""
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jurisdiction. Thus, the contention of the Respondent that the

Report dated 18.12.2019 was hit by limitation, did not hold good.

i On the claim of the Respondent that Re-investiqation was
beyond the scope of NAA order:- The DGAP has stated that the

Respondent had himself requested this Authority to extend the
time period vide his submission dated 25.01.201% as he was
about to receive the CC by March, 2019 and requested to include
the balance demand to be raised along with Input Tax Credit for
the profiteering purposes. Therefore, the DGAP had extended the
period of investigation for the reason that the CC was received by
the Respondent on 25,02.2018.

ji. On the claim of the Respondent that GST amount should not

have been considered as a benefit to the company:- The
DGAP has submitted that Section 171 of the CGST Act, 2017 and

Chapter XV of the CGST Rules, 2017, required the supplier of
goods or services to pass on the benefit of tax rate reduction te
the recipients by way of commensurate reduction in price. Price
included both, the base price and the tax paid en it. If any supplier
had charged more tax from the recipients, the aforesaid statutory
provisions -wmﬂd require that such amount should be refunded to
the eligible recipients or alternatively deposited in the Consumer
Welfare Fund, regardless of whether such extra tax collected from
the recipient had been deposited in the Government account or
not Besides, any extra tax returned to the recipients by the
supplier by issuing credit notes could be declared in the returns

filed by such supplier and his tax liability should stand adjusted t
)
-
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that extent in terms of Section 34 of the CGST Act, 2017.
Therefore, the option was always open to the Respondent to
return the tax amount to the recipients by issuing credit notes and

adjusting his tax liability for the subsequent pariod to that extent.

K. On the claim of the Respondent that all the documents had
been timely provided by the company:- The DGAP has stated

that as already mentioned in his Report dated 18.12.2019. in spite

of the specific directions given by this Authority in its order to the
Respondent to prompily supply the information which the DGAP
might require to conduct a comprehensive and thorough
investigation, the Respondent had not co-operated during the
course of investigation, Therefore, the DGAP had to issue two
Summons to the Respondent,

42. The DGAP's Report dated 10.02,2020 in reply to the submissions of
the Respondent dated 28.01.2020 was supplied to the Respondent
for filing rejoinder, if any, before 21.02.2020 vide order dated
11.02.2020. The Respondent has filed re-joinder dated 27.02.2020 in
response to the DGAP's Report dated 10.02.2020. The main
contentions of the Respondent have been discussed in the
subsequent paras.

43. The Respondent has submitted that the entire construction activity for
the towers under investigation commanced in the GST regime and
hence there was no additional benasfit of input credit which the
Respondent had received, It was further submitted that merely
because the Respondent had passed on certain input tax credit, did

" not mean that the liability could be fastened upon the Responde
¥
1w
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The Respondent has further submitied that it was a well settled
principle that estoppels did not apply to taxation laws. The
Respondent has relied upon the following judgements where it has

been held that principle of estoppel did not apply to a taxation matter:-

a. Dunlop India Ltd. 1983 (13) ELT 1566 (SC)

b. Bosch Chasis System India Ltd. 2008 (232) E.L.T. 622
(Tri.-LB),

c. Mico Ltd. 2001 (136) E.L.T. 649 (T-Bang)

d. Dodsal Pvt. Ltd. 2006 (193) E.L.T. 518 (Tri-Mumbai)

. The Respondent has also submitted that the method applied by the
DGAP for computing the profiteered amount was not correct as the
credit of Service Tax on input services was admissible to the
Respondent under Rule 2 (I} of Cenvat Credit Rules 2004 which was
utilised to pay Service Tax Further, sub-contractor deduction from the
gross tumover and credit of TN VAT was also available as per the
provisions of Section 13 read with Section 5 of the Tamil Nadu Value
Added Tax Act, 2006 read with Rule 8 of the Tamil Nadu Value
Added Tax Rules, 2007. Only the credit of the Excise Duty levied on
the goods was not admissible to the Respondent in the pre-GST
regime. On the advent of GST. the entire credit on purchases was
available to the Respondent Thus, the additional benefit on
introduction of GST was anly the component of Excise Duty with
respect to the materials used in the execution of the project during the

GST period. The Respondent has further submitted that he had never

V-l
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procured any material wherein Excise Duty was levied. Thus, the
entire credit of taxes levied in the pre-GST regime was available to
the Respondent. Hence no bensfit was derived by the Respondent on
implementation of the GST. However, the Respondent has submitted

the benefit which has accrued to him on account of Excise Duty as

follows:-
, " Sumof TOTAL | Sum of Excise Duty @
Row Labels | Material Name GST 12,50%
Material ACCBlocks 3,94,043 9,85,109
Ef CLC Blocks 28423 | 71,058 E
F Door 1,96,281 1,36,306 ]
door accessorics 84,085 61,867
door frame 1,02.699 71,319
Dustbin 3274 ' 22,740
. Gypsum 1,09,930 : 2 74,525
Lock 1,19 833
Plaster Fiber 21,138 ‘ 14,680
. Reinforcement | |
Steel 35,44, 668 24,61,589
Tiles 12.63,181 . r 877,200
[ — waterproofing | 1
chem , 58,724 41475
. Pure Service o07.542 &
Works Contract 2.38,21,139 3
Grand Total 3,05,71,822 50,19,008
| -

It was further submitted that the total excise benefit accruing to the

Respondent was Rs. 50,19,008/-, thus, the total benefit to be passed

on under Section 171 could be maximum of Bs. 50.1%.008/-.
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45 The Respondent has also claimed that only the fiats sold before the
introduction of GST should have been considered for passing on the
benefit under Section 171 of the CGST Act In this regard it was
further claimed that the new prices determined for the flats sold post
GST regime were as per the market forces which captured the effect
of benefit of ITC and the customers were also aware of this benefit
while negotiating the prices. Il was further submitted that the
observations of DGAP made in his Report were in violation of Article
19 (1) (g) of the Constitution of India. The Hon'ble Supreme Court had
held time and again that the word “business” contained in Article 19
(1) {g) of the Constitution of India was to protect all activities done for
profit and not for pleasure or charity. Reliance in this regard was
placed on the judgment passed in the case of Sodan Singh & Ors. v.
New Delhi Municipal Committee & Ors. (1989) 4 SCC 155,

46. The Respondent has also contended that the total profiteered amount
as calculated by the DGAP was Rs 287 Crore (inclusive of tax)
which included Rs. 1,71,830/- {(inclusive of tax) to be passed on to the
complainant. The amount which had been paid by the Respondent to
the Government could not be considered as 'profiteering’ since the
same was not retained by him. The DGAP had observed that the
reduction in price as per Section 171 of CGST Act, 2017 included
both base price and the tax paid on it, however, the term ‘Price’ was
not defined in the CGST Act. Further, Section 15 of the CGST Act,
2017 provided for determination of value of supply for levy of GST.
The hasic provision of the said Section provided that value of supply

was the price actually paid or payable for the supply. It was submitted

Bl 7
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from the above provision that “price” of the goods was the value of
supply but additionally value shall include taxes but nat the GST.
Thus, it was submitted that if the term price had already included tax
on the same, then the interpretation of Section 15 would lead to
vague meaning. Therefore, it was submitted that the observation of
the DGAP that the price included GST was incorrect,

- We have carefully considered all the submissions filed by the
Applicants, the Respondent and the other material placed on record
and find that the Applicant No. 1, vide his complaint dated 24.01 2018
nad alleged that the Respondent was not passing on the benefit of
ITC to him on the purchase of a flat in the “Avadi’ Project being
executed by the Respondent in Chennai, in spite of the fact that he
was availing ITC on the purchase of the inputs at the higher rates of
GST which had resulted in benefit of additional ITC to him and was
also charging GST from him @12%. This complaint was examined by
the Tamil Nadu State Screening Committee on Anti-Profiteering in its
meeting held on 09.05.2018 and was referred to the Standing
Committee on Anti-Profiteering. The standing Committee on Anti-
Profiteering had examined the above application in its meeting held
on 25.05.2018 and forwarded it to the DGAP for investigation, who
vide his investigation Report dated 05.11.2018 furnished to this
Authority had stated that the Respondent had obtained additional
benefit of ITC to the extent of 7.57% of the taxable turnover which he
had not passed on to his buyers and h2 had thus profiteerad an
amount of Rs. 2.04,65 828/- in violation of the provisions of Section

171 of the CGST Act, 2017. However, due to the objections raised by

t'Hn
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48.

the Respondent on the above Report of the Respondent as well as
the discrepancies found in the Report the DGAP was directed to re-
investigate the above complaint under Rule 133 (4) of the above
Rules vide Crder dated 27.02.2018.

Accordingly, the DGAP has re-investigated the allegations levelled by
the Applicant No. 1 and vide his Report dated 18.12.2019 has found
that the ITC as a percentage of the total turnover which was available
to the Respondent during the pre-GST period was 0.00% and during
the post-GST period this ratio was 7.06%, as per the Table-B
mentioned above and therefore, the Respondent has benefited from
the additional ITC to the tune of 7.06% (7.06% - 0.00%) of the tctal
turnover which he was required to pass on to the flat buyers of this
Project The DGAP has also found that the Respondent has not
reduced the basic prices of his flats by 7.06% due to additional benefit
of ITC and by charging GST at the increased rate of 12% on the pre-
GST basic prices, he has contravened the provisions of Section 171
of the CGST Act, 2017. The DGAP has also submitted that the
amount of benefit of ITC which has not been passed on by the
Respondent or the profiteered amount came to Rs. 2.87.64,178/-
which included 12% GST as is evident from Table-C supra. The
DGAP has also intimated that this amount also included the
profiteered amount of Rs. 1,71,830/- including 12% GST in respect of
the Applicant No. 1 and Rs. 2,78,25075/- including 12% GST in
respect of 205 other flat buyers. He has alsc supplied the detaiis of all

the buyers who have purchased flats from the Respondent along with

/}(;:f
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their unit numbers and the profiteered amount in respect of each
buyer vide Annexure-14, 15 & 16 attached with the Report.

. It is clear from the record that the DGAP has computed the ratio of
CENVAT as a percentage of the turnaver for the pre GST peried and
compared it with the ratio of ITC to the tumover for the post GST
pericd and then computed the percentage of benefit of additional ITC
which the Respondent is required 1o pass on to the flat buyers, The
above ratios have been computed by the DGAP on the basis of the
Service Tax and GST Returns filed by the Respondent during the
both the above periods and the ITC Registers maintained for the
above periods by him and hence, the ratios calculated by the DGAP
are based on the factual record submitted by the Respondent and
hence they can be relied upon while computing the profiteered
amount, The above methodology has also been approved by this
Authority in all the cases where benefit of ITC is raquired to be
passed on. Therefore, the above methadology is appropriate, logical,
reasonable and in consonance with the provisions of Saection 171 of
the CGST Act, 2017.

. The Respondent has submitted that the construction aclivity for Block
D & F had commenced in the GST regime i.e. in szpt 2017 and
hence, the above project could not be subjected to the anti-
profiteering proceedings. However, perusal of Home Buyers list
submitted by the Respondent himself vide Annexure-10 of the Report
dated 18.12.2019 submitted by the DGAP shows that the first flat of
the above project bearing No. FB-341 was booked by the Respondent

on 18.09.2015 in the name of Ms. Rukmani M. which cztablishes that
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the Respondent had firmed up estimates of construction of the project
including the per sq. fi. prices of the flats well before the above date.
In fact. on examination of the above list it is revealed that the
Respondert had booked 40 flats in the pre-GST regime out of the
total 108 flats booked til 31.08.2018. Only after fixing the prices of the
flats the Respondent could have offered them for sale. It is also an
establishec fact that the GST rates on various goods and services
were fixed by the Central and the State Governments vide
Motifications dated 28 08.2017 and therefore, the Respondent had no
basis to estimate what would be the GST rates or the benefit of ITC
available to him post GST implementation which he could have built
in the estimate of cost of the flats prepared before the month of
September, 2015. Since, the prices of the flats were fixed by the
Respondent before coming in to force of the GET he was bound to
pass on the benefit of ITC which has become available to him post
GST implementation and reduce his prices commensurately to pass
on the above benefit. Therefore, the above project of the Respondent
is duly covered under the anti-profiteering provisions framed under
Section 171 of the CGST Act, 2017 and hence the above claim of the
Respondent is farfetched and hence it cannot be accepted.

. The Respondent has also submitted that he had sent an e-mail dated
01.06.2018 to the Applicant No. 1 stating that the project had been
launched after the GST Act had been passed and therefore, the sale
value which was agreed upon by him included the benefit of ITC. The
above contention of the Respondent is not established from the

record as he had communicated this information to the Applicant No.
!
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1 on 01.06.2018 only whereas the Respondent had executed the
agreements for sale and construction with the abova Applicant on
2008.2017 much prior to implementation of the GST. The above
agreements also do not mention that the benefit of ITC would not be
passed on to the above Applicant as it was included in the price to be
paid by the Applicant No. 1. Another claim made by the Respondent
Is that when the flat was sold to the applicant in June, 2017 and 20%
advance received, the GST laws wers already enacted by the
Parliament and the GST implementation date of 01.07 2017 was also
well known. However, as has been discussed supra there is no
mention of not passing on the benefit of ITC in the agreements
executed by the Respondent with the above Applicant. Moreover, the
Respondent had started bocking of the flats in the month of
September, 2015 and he had no occasion to build in the benefit of
ITC which was to be available wef 01.07.2017. at that stage. The
Respondent has also admitted in his submissions dated 25.01.2019
that benefit of ITC should be computed in respect of Block D & F
instead of the whale project. The Respondent could not have made
the above submission in case he did not consider him liable under the
anti-profiteering provisions. It is further evident from Table-E of the
Report of the DGAP that the Respondent has submitted evidence
before the DGAP to the effect that he has passed on an amount of
Rs. 7,71,830/- on account of benefit of ITC to the flat buyers of the
above Blocks of the project which has been duly confirmed by the
DGAP. In case he was not liable to pass on the above benefit there

was no reason for him to pass on the above amount, Therefore, all
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23,

the above conlentions of the Respondent are frivolous and hence,
they are not maintainable,

The Rezpondent has also stated that in the present Report, the
DGAF has computed the pre-GST benefit as 0% and the post-GST
benefit oz 7.06% which would mean that the Respondent was not
entitlec! to *52 ITC benefit at all under the pre-GST regime. However,
the Reopandent has claimed that he was fully entitled to the CENVAT
credit of inout services as per the Cenvat Credit Rules. 2004
However, perusal of the Service Tax Returns filed by the Respondent
from Auril, 2016 to June, 2017 shows that he has not claimed any ITC
on account of the Service Tax. In case he was eligible to claim ITC on
CENVAT he should have claimed it. Since, the Respondent has
himse!!l not claimad ITC there was no ground for the DGAP to include
it while calculating the ratio of CENVAT to turnover for the above
period and therefore, the above ratio has rightly been computed as
0% by the DGAP vide Table-B of his Repont. Hence, the above claim
of the Respundent is untenable.

The Respondent has further stated that the total profiteered amount
was Rs. 2.87 Crore which included Rs. 1,71,830/- to be passed on to
the above Applicant. However, as per Table-A of the Report dated
05.11.2018, the extra tax collected from the Applicant was Rs.
86.835/- which showed that there was gross error in the calculation
made by DGAP. In this regard it would be relevant to mention that the
entitlement for benefit of ITC to the above Applicant is not dependent
on the amount of tax to be paid by him but is to be computed @

7.06% on the amount of consideration paid by him post-GST
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implementation, Since, the CC has been obtained by the Respondent
now the DGAP has calculated the exact amount of benefit which is
required to be passed on fo the Applicant No. 1 on the basis of the
actual ITC availed by him. Hence. the above amount of Rs. 1,71 830/-
computed by the DGAP is correct and therefore, the above contantion
of the Respondent is not maintainable.

94.The Respondent has also stated that there was no correlation
between the ITC and the turnover in case of the construction industry
and hence the computation of the profiteered amount was incorrect.
In this connection it would be pertinent to mention that as per the
provisions of Section 171 the Respondent is liable to pass on the
benefit of additional ITC which has become available to him after
coming in to force of the GST w.ef 01.07.2017 Therefore,
comparison has to be made between the ITC which was available to
the Respondent during the pre GST period with the ITC which has
become available to him in the post GST period. Further the above
benefit is required to be passed on the basis of the price which a
buyer'has paid post GST. Therefore, the ratio of ITC to turnover is
required to be computed for both the above periods so that the
additional benefit of ITC to the turnover could be computed and
passed on, as is evident from the calculations made vide Table-B of
the Report. Therefore, there is correlation between the ITC and the
turnover as the benefit is directly linked to both. The Respondent has
also adopted the same methodology by calculating the above ratios to
arrive at the profiteered amount and has not suggested any alternate

supenor and justifiable methodology to compute the benefit of |
!

Case No. 40/2020 age 53 of 76
5. Ganapathy Vs, M/s Mahindra Lifestyle Developers Ltd



Since, the benefit of ITC is required to be passed on every month as
the Respondent is availing the ITC every month to discharge his GST
liability and nothing is to be paid out of his own pocket as the above
nenefit flows from the scarce tax revenues of the Central and the
State Government, the Respondent should have no objection on
passing on the same. Therefore, the computation of the profiteered
amount made by the DGAP by comparing the pre and post GST
ratios of ITC to turmovers is correct and hence the above contention of
the Respondent cannot be accepted.

. The Respondent has further stated that since the work had been
carried out in the GST regime and the entire ITC had also been
availed in the GST regime therefore, the turnover pertaining to the
flats booked in the pre-GST regime should have been considered to
be the turnover of the GST regime. In this connection it would be
appropriate to mention that the Respondent has discharged Service
Tax liability on the amount realised by him from the buyers during the
pre-GST period and no GST was paid on this turnover. There is also
no legal provisions to consider the pre-GST turnover as the post-GST
turnover on the ground that the construction of the project has been
started during the post-GST period. It is also apparent from the home
buyers list that the Respondent had started booking of the flats from
September, 2015 therefore, the amount so collected in the pre-GST
period cannot be shown to have been received in the post-GST
period. The Respondent has further reflected the above amount as
his turnover in the Service Tax Returns filed by him in the pre-GST

period. Therefore, for caleulating the ratio of ITC to turnover for the
V-7
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pre-GST period, the turnover of the pre-GST period is required to be
considered during the above period only otherwise the benefit of ITC
can be computed correctly for passing on to the buyers. Hence, the
above contention of the Respondent is not correct.

. The Respondent has also submitted that the DGAP in Table-B of his
Report has calculated that the Respondent has benefited by 7.06% of
the total turnover in the GST regime due to the introduction of GET.
However, the DGAP while calculating the above ratic has not
considered that there was increase in the cost of construction due to
which there was increase in the ITC and there was no increase in the
prices of the flats. The above claim of the Respondent is not borne
out from the provisions of the CGST Act, 2017 as the rates of GST
are similar to the rate of taxes which were prevalent during the pre-
GST regime and hence, the rates of GST have no impact on the cost
of construction. It is also evident that the benefit of ITC has also been
extended on the goods and services which are usad in the
construction service which has further reduced the cost of
construction. The Respondent was himself not eligiblz to avail benefit
of ITC on Service Tax, VAT, Central Excise Duty and other local
faxes curing the pre GST period to which he has become entitled
during the post-GST period which has also reduced 1 costs, Since,
the suppliers of the Respondent have also become crlited to ITC
post-GST they have passed on the benefit of ITC to tha “aspondent
which has resulted in cost reduction. There is alsu no sscalation
clause in the agreements executed by the Respocndents with the

buyers which shows that the Respondant had taker i1 'o cceount the
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rise in the construction cost while offering flats for sale, Therefore,
there is no question of increase in the cost of construction and hence,
the akove contention of the Respondent in not sustainable,

. The Respondent has also argued that in the case of M/s N. P. Foods
2018 (€) T 1763-NAA this Authority had held that when there was
an incroase in the cost of inputs then profiteering could nct be alleged
if the prica of goods had been increased. However, in the above case
there was denial of ITC after rate of tax was reduced due to which the
above party was eligible to raise its prices to the extent of recouping
the loss of denial of ITC which is not the issue in the present case.
Therelore, the above case is of no help to the Respondent

. The Respondent has further submitted that due to increase in the rate
of tax charg=able on services from 15% to 18% there was no benefit
of acdtional ITC to the extent of Rs. 1,52 802/~ which should be
reduced from the total ITC post GST. He has also contenced that the
amount of profiteering should be calculated as 5.63% after excluding
the increase in the ITC due to cost and tax on services. In this
conneaction it would be appropriate to mention that the Respondent
cannot appropriate the additional ITC to the extent of 3% due to
increase in the rate of GST on services as his profit as the same has
been given by the Central and the State Government out of the public
exchequer. The Respondent is legally bound to pass cn the above
amount of ITC to his buyers as per the provisions of Section 171 of
the above Act. The Respondent has also paid less an his purchase of
services as the benefit of ITC is also available to his suppliers post

GST which they ought to have passed on to him. Therefore, there is
v
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no groeund to exclude the above amount of Rs. 1,52,802/- and the ITC
of Rs. 52,22 995/- on account of increase in the cost and consider the
ratio of additional ITC as 5.63% instead of 7.068%. Hence, the above
claim of the Respondent cannat be accepted.

The Respondent has also pleaded that the calculation of benefit
should be made only in respect of those flat buyers who had
purchased them before the introduction of GST as all the flat buyers
who had purchased them post GST have already got {2 benefit due
to reduction in the sale prices. Accordingly, the profitzering amount
should be restricted to Rs. 57,37 Lakhs only. As has been discussed
in para supra the Respondent had staried booking «f the flats on
18.09.2015 when he was not aware what would be the “=nafit of ITC
post GST and hence, he had not built it in his prices. T/ =12 is also no
mention in the sale agreements executed by the Respoident with the
post-GST buyers that the prices to be paid by ther [ncluded the
benefit of ITC and hence, they would not be entitied {0 112 benefit of
ITC. In case the post-GST buyers were not entitled to 1= ITC benafit
there was no ground to pass on the benefit of ITC of R 7.71.830/- by
the Respondent to the post GST flat buyers including the above
Applicant. Therefore, the Respondent is bound to pass on the benefit
of ITC to those flat buyers who have purchased ther post GST as
there is no evidence on record to suggest that the be efit of ITC has
been passed on to them. The Respondent has alsc zdmitted that he
has passed on benefit of ITC of Rs. 7,71,830/- including the post GST
flat buyers and hence, he cannot refuse to pass on tha benefit to the

post GST buyers, Hence, the above claim of the Respondent is




incor! 1d therefore, the profiteered amount cannct Lo restricted to

Rs. 57.27 Lakhs.

_ The 7. r-ndent has also argued that Rule 129 (€) of CGST Rules
requ 1t the DGAP should furnish his Report withi a period of
six 111 "5 however, it has been submitted by . DGAP on
18.12.2710 after 407 days beyond the due date for completing the
inves/_ ' °n. Perusal of the record shows that lic Standing
Comir .=~ on Anti-Profiteering had forwarded the cocoplaint of the
Applico it Mo, 1 to the DGAP on 26.05.2018 which was recaived by
him cr 77 06.2018. The DGAP was required to fumich the Repon
withir, © 111onths which he had complied with by submittii ) the Report
on 05,1 1.2018 after extension for completing the invooligation was
grant_c ' this Authority by 2 months till 07.11.2018 unccr Rule 129
(6), vide il order dated 07.09.2018. However, this Authiority vide its

order lod 27.02.2019 had directed the DGAP to re-investigate the
matter undar Rule 133 (4) and furmnish his Report. Perusal of the
above [Lulz shows that no period has been prescribed for furnishing
the Ro ol under the above Rule as has been prescribed under Rule
133 (4. | urther, the Report under Rule 133 (4) has to be submitied
by the DGAP as per the period fixed by this Authority a5 per and an
amount of Rs. 1,67.273/- and an amount of Re. 1,67,273/- and an
amount =f Rs. 1,67,273/- and an amount of Rs. 1,67,273/- and an
amount of Rs. 1,67,273/- Para 9 of the Detailed Guidelines issued by
this Authority under the powers conferred on it vide Rule 126 of the
above Fules vide its directions dated 04.10.2018 which can be

extended as deemed fit by this Authority. Perusal of the order dated
oy
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27.02.2018 passed by this Authority under Rule 133 (4} shows that no
time limit was fixed for completing the investigation. Therefore, no
time frame had been fixed for submitting the Report by the DGAP
gither under Rule 133 (4) or the Detailed Guidelines dated 04.10 2019
issued by this Authority and hence, the above Repaort cannot be
termed to have been furnished beyond the period on limitation.
Mareover, the period fixed under Rule 129 (6) as well as Rule 133 (5)
of the above Rules is only directory and not mandatory as no
consequence have been provided in case the time limit prescribed
under the above Rules is not followad, The Respondent cannot enrich
himself at the expense of the flat buyers and misappropriate the
public maney under the abave claim as he is not required to pass on
the benefit of ITC from his own pocket. Therefore, the above
argument of the Respondent is not maintainable.

. The Respondent has also averred that the order of the DGAP was
beyond the scope of this Authority's order dated 27.02.2019 as the
DGAP was directed to reconcile the large difference in the ratios of
ITC to the total taxable turnovers only whereas he has extended the
investigation period from August, 2018 to October, 2019. Perusal of
the earlier Report dated 05.11.2018 submitted by the DGAP shows
that the period of investigation was from 01.07.2017 to 30.06.2018
whereas the period of investigation in the present Report is from
01.07.2017 to 31.10.2019. In this connection perusal of the
submissions dated 25.01.2018 filed by the Respondent shows that he
had requested for computation of the profiteered amount till the date

of issue of CC. Since, the final CC has not been issued during the
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period of the investigation conducted by the DGAP, he has rightly
conducted the investigation till 31.10.2018, as the Respondent is
liable to pass on the benefit of ITC till the CC is issued. This Authonty
vide its order dated 27.02.2018 had also not fixed any period for
investigation. The reconciliation of the ratios of the ITC to the
turnovers was only reguired to be made for computing the benefit of
ITC which is to be passed on to the buyers by the Respondent which
has been duly done by the DGAP vide Table-D supra. Perusal of this
Table shows that the Respondent has wrongly taken the net ITC of
GST availed as Rs. 24749762/ whereas this amount is Rs.
2 65,98,348/-. He has also incorrectly mentioned the amount of total
taxable turnover as Rs. 48,44 94 239/- whereas actually this amount
is Rs. 3766094790/ Therefore, the Respondent has wrongly
computed the ratio of ITC to turnover as 5.11% post-GST whereas
the correct ratio is 7.06%. Hence, the DGAP has not gone beyond the
order dated 27.02.2018 passed by this Authority and therefore, the
abave claim of the Respondent is untenable.

f2. The Respondent has also relied upon the following judgments to
support his claim that whenever the matter had been remanded back
to the lower authority on a limited issue, such authority could not

travel beyond the scope of such remand order:-

a. M/s Seshasayee Paper & Boards Ltd. 2011-TIOL-193-CESTAT-

MAD
b. M/s Semac Ltd. 2011-TIOL-522-CESTAT-BANG ]
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Since, the DGAP has not gone beyond the order dated 27.02.2019

therefore, the law settled in the above cases is not being relied upon.

63. The Respondent has also claimed that no mechanism has been
prescribed in Section 171 of the CGST act and the Rules prescribed
under the said Section to calculate the ‘profiteered’ amount. The
above contention of the Respondent is frivolous as the 'Procedure
and Methodology' for passing on the benefits of reduction in the rate
of tax and ITC has been outlined in Section 171 (1) of the CGST Act,
2017 itself which provides that “Any reduction in rate of tax on any
supply of goods or services or the benefit of inpul tax credit shall be
passed on to the recipient by way of commensurate reduction in
prices.” It is clear from the plain reading of the above provision that it
mentions “reduction in the rate of tax or benefit of ITC” which means
that if any reduction in the rate of tax is orcered by the Central or the
State Governments or a registered supplier avails benefit of
additional ITC as a result of coming in to forze of the GST the same
have to be passed cn by him to his recipients since both the above
benefits are being given by the above Governments out of their tax
revenue. It also provides that the above bencfits are to be passed on
any supply i.e. on each Stock Keeping LInii (SKU) of a product or
unit of construction or service to every buysr and in case they are
not passed on, the quantum of denial o these benefit or the
profiteered amount has to be computed for which investigation has
to be conducted in respect of all such SKUs/unitsfservices by the

DGAP. What would be the 'profiteered =icunt’ has been clearly

mentioned in Sub-Section 171 (3A) and the cxplanation attached
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Section 171 of th= CGST Act, 2017. These benefits can also not be
passed on at the entity/ organisation/ branch/ inveice/ product/
business verticz! level as they have to be passed on to each and
every buyer at each SKU/unit/service level by treating them equally.
The above provision also mentions "any supply” which connotes
each taxable supply made to each recipient thereby making it
evident that a supplier cannot claim that he has passed on more
benefit to one customer on & particular product therefore he would
pass less benefit or no benefit to ancther customer than what is
actually due to that customer, on another SKU/unit/service. Each
customer is entitled to receive the benefit of tax reduction or ITC on
each SKU or unit or service purchased by him subject to his
eligibility. The term “commensurate” mentioned in the above Sub-
Section provides the extent of benefit to be passed on by way of
reduction in the price which has to be computed in respect of each
SKU or unit or service based on the price and the rate of tax
reduction or the additional ITC which has become available to a
registered person. The legislature has deliberately not used the word
‘equal’ or ‘equivalent’ in this Section and used the word
'‘Commensurate” as it had no intention that it should be used to
denote proportionality and adequacy. The benefit of additional ITC
would depend on the comparison of the ITC/CENVAT which was
available to a builder in the pre-GST period with the ITC available to
him in the post-GST period w.e.f. 01.07.2017. Similarly, the benefit
of tax reduction would depend upon the price and quantum cof
reduction in the rate of tax from the date of its notification.
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Computation of commensurate reduction in prices is purely a
mathematical exercise which is based upon the above parameters
and hence it would vary from SKU to SKU or unit to unit or service to
service and hence no fixed mathematical methodology can be
prescribed to determine the amount of benefit which a supplier is
required to pass on to every buyer. Similarly, computation of the
profiteered amount is also a mathematic:! exercise which can be
done by any person who has elementary k; ivwiedge of accounts and
mathematics. However, to further explain the legislative intent
behind the above provision, this Autherity has been authorised to
determine the 'Procedure and Methodolos,' which has been done
by it vide its Notification dated 28.03.2012 under Rule 126 of the
CGST Rules, 2017. However, no fixed foriula, in respect of all the
sSectors or the SKUs or the units or the services, can be set for
passing on the above benefits or for comyutation of the profiteered
amount, as the facts of each case are dif - .nt. In the case of one
real estate project, date of start and compl lon of the project, price
of the flatishop, mode of payment of price - instalments, stage of
completion of the project, rates of ta.o: pre and post GST
implementation, amount of CENVAT and |7+ availed/available, total
saleable area, area sold and the taxable 'uinover received before
and after the GST implementation would .vays be different from
the other project and hence the amount oi Lenefit of additional ITC
to be passed on in respect of one project v .!d not be similar to the
other project. Therefore, no set procedure |, “thodology /guidelines/

! principles/modalities/formula can be frai . for determining the

N

"';H'
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benefit of additic* #! ITC which has to be passed on to the buyers of
the units. More =r, this Authority under Rule 126 has been
empowered to ' ‘zrmine' Methodology & Procedure and not to
‘prescribe’ it. Sivarly, the facts of the cases relating to the sectors
of Fast Moving “onsumer Goods (FMCG), restaurant service,
construction se~i-> and cinema service are completely different
from each other =nd therefore, the mathematical methodology
adopted in the ~== of one sector cannot be applied in the other
sector. Moreove!, =oth the above benafits have been given by the
Central as well 7+ the State Governments as a special concession
aut of their tax r=' =~ue in the public intarest and hence the suppliers
are not required '~ nay even a single penny frem their own pocket
and therefore, th- are bound to pass on the above benefits as per
the provisions ~f Section 171 (1) which are abundantly clear,
unambiguous, - ndatory and legally enforceable. The above
provisions alsc reflect that the true intent behind the above
provisions, mad= " the Central and the State legislatures in their
respective GST *«'s is to pass on the above benefits to the common
buyers who bear the burden of tax and who are unorganised.
voiceless and vulncrable. The Respondent is trying to deliberatsly
mislead by claiming that he was required to carry out highly complex
and exhaustive mathematical computations for passing on the
benefit of tax redurtion which he could not do in the absence of the
mechanism under the above Act and the Rules, However, his claim
is absolutely wronn as he was only required to compute the benefit

of additional ITC which he had obtained after coming in to force of
L
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the GST and pass it on to his buyers according to the amount of
price received from them during the post GST period. Hence, no
mechanism or elaborate mathematical calculations are required to
be prescribed separately for passin'g on the benefit of ITC as such a
mechanism has already been provided under Section 171 itself The
Respondent cannot deny the benefit of ITC to his buyers on the
above ground and enrich himself at the =xpense of his buyers as
Section 171 provides clear cut methodology and procedure to
compute the benefit of tax reduction. Therefore, the above plea of
the Respondent cannot be accepted.

. The Respondent has also contended that the DGAP had computed
the total benefit to be passed on to the cuyers as Rs. 2.87 Crore
iInclusive of GST which included Rs. 1,71 830/- inclusive of GST to
be passed on fo the Applicant No. 1 whereas the GST amount
should not have been considered as ber-fit to the Respondent. In
this connection it would be relevant to state that the Respondent has
not only collected excess prices from hiz flat buyers which they were
not required to pay due to the benefit of additional ITC but he has
also compelled them to pay additional CST on these cxcess prices
which they should not have paid. The Re: ondent has thus defeated
the objective of both the Central and the State Government to
provide the benefit of ITC by sacrificing their tax ravenue. The
Respondent was legally not required to - llect the excsss GST and
therefore, he has not only viclated the provisions of the CGST Act,
2017 but has also acted in contravention of the provisicns of Section

171 (1) of the above Act as he has denic the benefit of ITC to the
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ordinary ! 1yors | sharging excess GST. Had he not charged the

excass COT the ' vars would have paid less price while purchasing
flats frorm ‘e [ ~ondent and hence the above amount has rightly
been inclided in e profiteered amount as it denotes the amount of
benefit denied '+ the above Respondent. It would also be

appropriate to ' '~ here that price includes GST also. Therefore, an

amount of Rs. 2 1,68.525/- collected as GST by the Respondent

cannot be red rom the profiteered amount. Hence, the above
contention of !' - Respondent is untenable and it cannot be
accepted.

B5. It has also be-r pleaded that the term 'profiteering’ has been
deseribed in va- = dictionaries such as Black's Law Dictionary,
Law Lexicon, “horter Oxford English Dictionary and in the
cases of Mount v. Welsh and Islamic Academy of Education v.
State of Karno''%a as advantage of unusual or exceptional
circumstances '© make excessive profits. However, the above
contention of the Respondent is wrong as what would constitute the

‘profiteered’ amoint has been elaborately defined in Section 171 of

the CGST Act, 2017 itself as under:-

“(1). Any reduction in rate of ftax on any supply of goods or
services or the benefit of ITC shall be passed on fo the

recipient by way of commensurate reduction in prices.”

(2). The Ceniral Government may, on recommendations of the

Cauncil, by notification, constitute an Authorily, or empower

an existing Authority constituted under any law for the %
'|,.|_|
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being in force, to examine whether Input Tax Credits
availed by any registered person or the reduction in the tax
rate have actually resulted in a commensurate reduction in

the price of the goods or services or both supplied by him.

(3). The Authority referred to in sub-section (2) shall exercise
such powers and discharge such functions as may be

prascribed,

(3A) Where the Authonity referred to in sub-section (2) after
holding examination as required under the said sub-section
comes to the conclusion that any registered person has
profiteered under sub-section (1), such person shall be
liable to pay penally equivalent to ten per cent. of the

amount so profitesred:

PROVIDED that no penalty shall be leviable if the
profiteered amount is deposited within thirty days of the

date of passing of the order by ihe Authority.

Explanation:- For the purpose of this section, the
expression “profiteered” shall mean the amount
determined on account of not passing the benefit of
reduction in rate of tax on supply of goods or services
or both or the benefit of inpu! tax credit to the recipient
by way of commensurate recuction in the price of the

goods or services of both.”

(Emphasis supplied)
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66. Ther‘ore, it is evident from tha abova Section and the Explanation
attached to it that profiteering pertains to the amount of benefit which
has been denied to the recipients by a regisiered person by not
reducing the prices =f his products commensurately on which the
rate of tax has beer reduced or the benefit of ITC has been availed.
Hence, the definitions quoled by the Respondent from various
dictionaries and casos are not applicabls. Similarly, his contention
that ‘he above term refers to excessive, exarbitant and unjustifiable
profiiz arising due tc =upply of essential goods is also not correct

67, The Rcspondent has 2lso staled that the allegation of the DGAP that
he hac not provided complete data as and when asked for by the
DGAP were not corect s he had promptly supplied the required
information as was shown in the chart prepared by him. In this
connection perusal ¢f the Report datad 05.11.2018 shows that the
Respordent had not supplied the required information to the DGAF
and repeated remind=rs and summens under Section 70 of the above
Act read with Rule 132 of the Rules had to be issued to the
Respondent. Therefore, the above contention of the Respondent is
incorrect and hence, ("2 same cannot be accepted.

68. The Respondent hes further stated that merely because he had
passed on benefit of input tax credit, it did not mean that the liability
could be fastened upon him. In this regard perusal of the record
shows that the Respondent has availed benefit of ITC to the extent of
7.068% of the turnover which he is bound to pass on to the buyers of
his flats. The Respondent cannot wriggle out of his legal liability on

the above ground once he has admitted to pass on the benefit of ITC
\a
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and misappropriate the tax revenue of the Central and the State
Govemment which they have sacrificed in favour of the buyers. The
above contention speaks of his illegal and non bonafide intention with
a view to deny the benefit of ITC to his buyers and hence the same in
untenable as no estoppel can be pleaded by him in aid of his illegal
act.

The Respondert has also submittad that it was a well settled principle
that estoppels did not apply to the taxation laws. He has also relied

upan the following judgements to support his case:-

a. Dunlop India Ltd. 1923 (13) ELT 1566 (SC)

b. Bosch Chasis System India Ltd. 2008 (232) E.L.T. 622
(Tri.-LB),

c. Mico Lid. 2001 (136) E.L.T. 649 (T-Bang)

d. Dodsal Pvt Ltd, 2000 (193) E.L.T. 518 (Tri-Mumbai)

In this context it would be pertinent to mention that it is quite apparent
from the facts mentioned above that the Respondent has availed
benefit of ITC which he is bound to pass on to his buyers as per the
provisions of Section 171 of the above Act Therefore, there is no
questian of estoppal in the above case. Hence, the above cases do

not support the cause of the Resnondent.

The Respondeni has also submitted that he was entitled to avail the

benefit of CENVAT and VAT and only the credit of the Excise Duty

was not admissible to him in the pre-GST regime. The Respond
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has further submitted that L2 had never prooured any material
wherein Excise Duty was levicd. The total cucice benefit aceruing to
him was Rs, 50,19,008/-, thus, the total ben 7t to be passed on under
Section 171 could be maximum of Rs, 50, 12,002/~ In this regard it
would be relevant to state tha! the Excise Cuty uced to form part of
the price during the pre GST period and her 2 there is no question of
its non payment by the Rcopondent It 10 2lss evident from his
Returns that the Responden! has not availcd bopefit of CENVAT or
ITC during the pre-GST period. Mereover, - Respondent has
become eligible to avail the benefit of 1T . cn all the goods and
services purchased by the Fospondent during ll: post GST period
and niot the Excise Duty only, the exact amount of which has been
reflected by him in his GST Retums and v'ich he has also utilised
while discharging his tax liability. Therefore, lhe amount of additional
ITC available to the Respondent has been correcily computed by the
DGAP on the basis of the information supplied by the Respondent
himself which cannot be based on the amount of “xcise Duty paid Dy
the Respondent. Therefore, the profiteered amourt cannot be
restricted to Rs. 5019,008/- as has Leen contended by the
Respondent. Hence, the abcve claim of the Respondent is not
tenable.

. The Respondent has further submitted thal the new prices
determined for the flats sold post GST regime weie as per the market
forces which included the benefit of ITC and the customers were alsc
aware of this benefit while negotiating the prices. As has been

discussed above the Respondent has not passed on the benefit of
|.|-'1";I
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ITC as he has not reduced his prices commensurate with the benefit
of GST which he has charged to the buyers who had purchased them
during the post GST period. There is no evidence or provision in the
sale agreements executed by the Respondent with his buyers that the
buyers would not be eligible to the benefit of ITC or the impact of
benefit has been included in the prices charged by him. Therefore,
the above argument of the Respondent is not maintainable.

- It has also been contended that the cbservations of DGAP were in
viclation of Article 19 (1) (g) of the Constitution of India, The Hon'ble
Supreme Court had held that the word "business” contained in the
above Aricle was meant to protect all activities done for profit and not
for pleasure or charity. He has also placed reliance in this regard on
the judgment passed in the case of Sodan Singh & Ors. v. New
Pelhi Municipal Committee & Ors. (1989) 4 SCC 155. In this regard
it is mentioned that the provisions of Section 171 do not mandate
fixing of prices or the profit margins of the suppliers. Therefore, the
Respondent is free to fix the both. However, under the pretext of
Article 12 (1) (g) he cannot deny the benefit of ITC to his buyers. The
observalions of the DGAP made in his Report dated 18.12.2019
nowhere direct the Respondent to fix his prices or profit margins as
per the direction passed by the DGAP. His observations are only
restricted fo the computation of the benefit of ITC and of the
profitecred amount. Therefore, the above observations of the DGAP
do nol viclate the provisions of the above Article. Accordingly, the law

settied In the case of Sodan Singh & Ors. Supra does not help the

Respondent
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73. The Respondent has further cor-nded thal e O AF has observed
that the reduction in price as per Section 171 ¢f CGET Act, 2017
included both the base price an the tax paid o0 it It was also
submitted that the term ‘Price’ v 2. not definc! in e CGST Act and
Section 15 of the above Act, provdes for deiermination of value of
supply for levy of GST. The Lutic provizion of the said Section
provides that value of supply wc the price atus ' paid or payable
for the supply. It was also submilled from th= ab ve provision that
“price’ of the goods was the valuz of supply bt additionally value
shall include taxes but not the T3T. Thus, if iz term price had
already included tax on the same, then the [1/er; clation of Section
15 would lead to vague meaning. In this coor lion it would be
relevant to mention that Section 13 (1) & (2) () of the CGST Act,
2017 clearly state that the valu= ¢ supply i . the tax also and
hence, the price of the flat whi-li s nothing Lot L nsaction value of
supply of the flat includes tli= GST also wihich is a tax. The
Respondent is unnecessarily trying to misintcr .l the provisions of
Section 15 therefore, the above contention <f ne Respondent is
wrong and hence it cannot be a_cepted.

74. It is established from the perusal of the aluve facts that the
Respondent has benefited from the additional |72 to the extent of
7.06% of the turnover during the period fiom 01.07.2017 to
31.10.2019 and hence the provisions of Section 171 of the CGST Act,
2017 have been contravened by the Respondent as he has not
passed on the above benefit to his customers and thus he has

profiteered an amount of Rs. 2,87,64,178/- inclusive of GST @ 12%
Y
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as is evident from the above Report dated 18.12.2019. Further, the
Respondent has realized an additional amount of Rs. 1,71,830/-
which includes both the profteered amount @ 7.06% of the taxable
amount (base price) and 12% GST on the =aid profiteered amount
from the Applicant No, 1. He has further realized an additional
amount of Rs. 2,8502 348/- which includes both the profiteered
amount @ 7.06% of the taxable amount (base price) and 12% GST
on the said profiteered amount from the 205 flat buyers other than the
Applicant No. 1. The DGAP has also confirmed that the Respondent
has passed on an amount of Rs. 7,71,830/- as ITC benefit to the 206
flat buyers including the Applicant No. 1. The details of the amount of
benefit of ITC passed on, the benefit to be passed on and the details
of the buyers have been mentioned by the DGAP in Table-E and
Annexure-15 & 16 of his Report dated 18.12. 2019 after adjusting the
above amount of Rs. 7,71,830/-. These buyers are identifiable as per
the documents placed on record and therefore. the Respondent is
directed to pass on an amount of Rs. 1 67,273/- to the Applicant No. 1
and Rs. 2,78,25.075/- to the other 205 flat buyers respectively along
with the interest @ 18% per annum from the dates from which the
above amount was collected by him from them fill the payment is
made, within a peried of 3 months from the date of passing of this
order as per the details mentionad in Annexure-15 & 186 attached with
the Report dated 18.12.2019,

Accordingly, this Authority under Rule 133 (3) (a) of the CGST Rules,
2017 orders that the Respondent shall reduce the prices to be

realized from the buyers of the flats of the above Project
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76.

7.

78.

commensurate with the benefit of ITC received by him 2= has been

detailed above.

The present investigation has besn conducted up to 31.10.2019 only

however, the Respondent has nct obtained the CC yel. [li=refore, he
is liable to pass on the benefit o ITC which would bec: o available
to him till the date of issue of CC. Accordingly, !~ concemed

commissioner CGST/SGST is dizcted to ensure that the "cspondent
passes on the benefit of ITC to the eligible flat buycic o5 per the
methodology approved by this Authority in the prescil case and
submit report to this Authority through the DGAP. The /| plicant No.1
or any other flat buyer shall alsc be at liberty to file cornpaint against
the Respondent before the Tamil Nadu State Screening ©ommittee in
case the remaining benefit of ITC is not passed on to thom.

It is also evident from the above narration of the [acis that the
Respondent has denied benefit of ITC to the buyers of 1= flats being
constructed by him in his abcve project in contravoniion of the
provisions of Section 171 (1) of the CGST Act, 2017 and he has thus
resorted to profiteering. Hence, he has committed an cffence under
Section 171 (3A) of the CGST Act, 2017 and therefore, he s
apparently liable for imposition of penalty under the provisions of the
above Section. Accordingly, a Show Cause Notice be issued to him
directing him to explain why the penalty prescribed under Section 171
(3A) of the above Act read with Rule 133 (3) (d) of the CGST Rules,
2017 should not be imposed on him.

This Authority as per Rule 136 of the CGST Rules 2017 directs the
Commissioners of CGST/SGST Tamil Nadu to monitor this order
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under the supervision of the DGAP by ensuring that the amount
profiteered by the Respondent as ordered by the Authority is passed
on to all the eligible buyers. A repart in compliance of this order shall
be submitted fo this Autherity by the Commissioners CGST /SGST
within a period of 4 months from the date of receipt of this order.

73. As per the provisions of Rule 133 (1) of the CGST Rules, 2017 this
order was required to be passed within a period of 6 months from the
date of receipt of the Report from the DGAP under Bule 129 (6) of
the above Rules. Since, the present Report has been received by this
Authority on 18.12.2019 the order was to be passed on or before
17.06.2020. However, due to prevalent pandemic of COVID-19 in the
Country this order could not be passed on or before the above date
due to force majeure. Accordingly, this order is being passed today in
terms of the Notification No. 55/2020-Central Tax dated 27.06.2020
Issued by the Government of India, Ministry of Finance (Department
of Revenue), Central Board of Indirect Taxes & Customs under
Section 168 A of the CGST Act, 2017,

BO. A copy each of this order be supplied to both the Applicants, the
Respondent, Commissioners CGSTISGST, Tamil Nadu far necessary

action. File be consigned after completion.

Sd/f-
(Dr. B. N. Sharma)
Chairman

Sdf- ;
(3. C. Chauhan) {Amand Shah)
Member{Technical) Member({Technical)

Certifiad Copy

{A. K. Goel)
Secretary, NAA
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F. No. 22011/NAA/104/Mahindra/2018 Date: .07.2020
Copy To:-
1. M/s Mahindra Lifespace developers Limited, 5th floor, Mahindra
Towers, Worli, Mumbal = 400018, Maharashtra.
3. Directorate General of Anti-Profitesring, 2™ Floor, Bhai Vir Singh
Sahitya Sadan, Bhai Vir Singh Marg, New Delhi-110001.
3. sh. S. Ganapathy Subramanian, 171, 8" Street, Annai Satya Nagar,
Arumbakkam, Chennai- 600 106,
4. Chief Cammissioner, CGST, Mumbai Zone, GST Building, 115 M.K.
Road, OPP, Churchgate Station, Mumbai- 400020.
5. Commissioner, Commercial Taxes, Office of the Commissioner of
State Taxes, 8th floor, Goods and Services Tax (GST) Bhavan, Mazgaon,

Mumbai - 400010.

6. NAA Website / Guard File. e
T .

(A, K. Goel)
Secratary, NAA
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